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We publish in our department of ‘‘Legislation 
in 1907” in this number, several new laws 
which have been enacted in Washington, Montana and Missouri, 
of interest to the banking fraternity. Our March number con- 
tained other new laws, and in succeeding numbers, will be pub- 
lished still others. The record of legislation this year, with refer- 
ence to many states, will be quite gratifying as showing consider- 
able progress made in the enactment of laws especially beneficial 
to the banking and commercial interests, but, at the same time, 
conducive to the general welfare. The Standing Law Committee 
of the American Bankers’ Association has been quite active dur- 
ing the past six months in the furtherance of needed legislation, 
but the real and substantial fruits of its present and prospective 
labors will commence to be realized one or two years hence. 


New Legislation. 


Voucher Check Request is hereby made of our readers to pro- 
pneu, cure and forward to the Journal samples of 
voucher check forms in use in their respective 
localities. More especially is it desired to obtain forms in use by 
corporation and other depositors of banking institutions; the 
numerous forms already received being more largely those of banks, 
used for their own payments. If compliance with this request is 
not convenient, the Journal would much appreciate a list contain- 
ing a few names of bank depositors who are using any particu- 
lar form of voucher check, that we make direct application to 
those named. 

The Journal is aiming at an improvement of the system of 
voucher-checks; the substitution of negotiable for non-negotiable 
forms, and the designing of such particular negotiable form or 
forms as are alike best adapted to the needs of the bank custom- 
er and the safety and convenience of handling of the bank which 
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receives the voucher check on deposit, or pays it against the ac- 
count of a customer. 

Our readers can materially aid us, if so disposed, by putting 
us in command of a collection of forms from which a comprehen- 
sive survey of the entire subject can be made. 


Pledgee’s Liability The latest decision by the Supreme Court 
Gu Petia of the United States dealing with the res- 
Bank Stock. ponsibility of those who acquire stock of a 

national bank by way of pledge, in case 
the bank fails, will be found reported in this number. The 
point decided is that although:a bank which has_ taken 
national bank stock as collateral security, has taken the pre- 
caution to have it registered in the name of another who is 
irresponsible, still if, at the time when the national bank fails, the 
character of the holding of the lending bank has been changed 
from pledgee to owner of the stock, it will be liable to assess- 
ment although the stock is not registered in its name. In other 
words, when a bank holds national bank stock registered in the 
name of another, it will not be liable to assessment in the event 
of insolvency, if the stock is held as collateral security, but where 
the bank is in reality owner, the shaft of liability will pierce 
through the mask or shield of vicarious registration and strike 
home. 

The court says: ‘In construing the banking act, this court 
has not limited the liability to the registered stockholders. While 
the registered stockholders may be held liable to creditors regard- 
less of the true ownership of the stock, and the pledgee of the 
stock, not appearing otherwise, is not liable although the regis- 
tered stockholder may be an irresponsible person of his choice, 
yet, where the real ownership of the stock is in one, his liability 
may be established, notwithstanding the registered ownership is 
in the name of a person, fictitious or otherwise, who holds for 
him.” 


The N.1.L. Usury, by the statutes in many states, has the 
and Usury. effect of completely avoiding a negotiable instru- 
ment, making it a thing without life, so to speak, 
and the courts have often held that an instrument, void for usury, 
cannot be enforced even by a bona fide purchaser for value, with- 
out knowledge of the hidden taint. 
Since the enactment of the Negotiable Instruments Law, it has 
been held in some jurisdictions, and denied in others, that by 
virtue of its provisions a holder in due course of a negotiable in- 
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strument may enforce it, free from the defense of usury. In the 
JourNnaL for January of this year (see page 4) we referred to the 
conflicting cases. The reader will note in our present number, a 
further decision, this time by the federal court (see page 286) 
holding that under the Negotiable Instruments Law of New York, 
a holder in due course may recover on the instrument free from 
the defense of usury. 

It is to be regretted that this law is not receiving a uniform 
construction by the courts upon this point, and one similar to 
that given by the federal court in the case we are noticing, which 
favors the validity of the instrument in the hands of an innocent 
purchaser. 


Sale of Cottaterat Mr. William McC. Martin, of the St. Louis 
on tear. bar, who is connected with the Mississippi 
Valley Trust Company, contributes to this 
number a very valuable paper on the Missouri law in regard to 
sale of collateral on loan where there has been default in pay- 
ment. This article will be of value, not only to bankers in Mis- 
souri, but may be read with benefit by bankers in other states, 
as Mr. Martin says that his statement ‘“‘would be the law in any 
state where the common law has not been materially changed by 
statute.” 


inant aan The following clause in a written contract 
Collateral Clause. of pledge, executed to a New York bank, 
has received construction by the United 
States Circuit Court of Appeals, Second Circuit, in a recent case: 
“That all bills of exchange, notes * * * money 
and property of every kind owned by the undersigned 
* deposited with the said bank, or which may be 
in any wise in the said bank, or under its control, as 
collateral security for loans or advances already made, 
or hereafter to be made, to or for account of the under- 
signed, by said bank, or otherwise, may be held, col- 
lected, and retained by said bank until all liabilities 
present or future of the undersigned * * * of every 
kind to said bank, now or hereafter contracted, shall 
be paid and fully satisfied.’ 

This is construed, not as a pledge of all property of the ‘‘under- 
signed” that may in any way come into the hands of the bank, 
even though accidentally or against the will of the ‘‘ undersigned,” 
but as relating to such property only as is deposited with the 
bank for the purpose of collateral security. The reasoning which 
leads to this construction may be seen in the report of the case 
published elsewhere in this number. As a result, where the “under- 
signed” forwarded the New York bank certain notes of third 








242 THE BANKING LAW JOURNAL. 


persons for discount, which the bank declined to make, the court 
held the clause in question did not authorize it to retain the notes 
for an indebtedness of the ‘“‘undersigned’’ upon an overdraft, for 
the notes in question were never “‘deposited’’ with the New York 
bank, nor did they come into its hands as “collateral security.” 
Refusing to discount the notes, it was the duty of the New York 
bank to return them, or await further instructions; having been 
forwarded for a specific use, they did not become subject to a 
general banker’s lien for indebtedness, nor, as already shown, 
could they be held by virtue of the collateral clause. 


Passing State here are doubtless in existence many of the 
Bank Note old circulating notes of state banks which have 
as Money. gone out of existence. It would seem, accord- 

ing to a federal court decision which has been 

rendered in Pennsylvania, that if a man should pass off, as money, 
one of such notes which was worthless, the taker being deceived 
by its appearance and similitude to the present circulating cur- 
rency, the act is not a crime under the federal statutes and such 
people as are apt to be so deceived must be protected, if at all, 
by state laws. In the case before the court, the defendant had 
succeeded in passing off a genuine $5 note of the Oil City Bank, 
a state institution, issued in 1862, and worthless. He was indicted 
under Section 5431 U. S. Revised Statutes for passing a counter- 
feit $5 treasury note. The contention was that it was in simili- 
tude of a $5 treasury note or greenback, for which it was liable 
to be mistaken. But the court held the defendant could not be 
convicted ; it was a case to be dealt with by the state and not 
the federal law. The federal government, it said, is only concerned 
with protecting the people against spurious or counterfeit imita- 
tions of the money to which it gives currency, and to this the 
act is to be confined. It cannot be extended further without in- 
trenching upon the reserved rights of the states which must be 
respected if our dual form of government is to be preserved. 


The Mayor of Philadelphia has been deploring the 
fact that the city is finding difficulty in market- 
ing a $13,500,000 3% per cent. thirty year loan and has sug- 
gested to the City Council the establishment of a municipal bank 
for the transaction of the city’s business. The Mayor says: 


‘While we are asking money at 3 per cent. and only getting 
2 for it, it is being used, and very properly used, by the banking 
institutions, which are getting 6 per cent. for it, and probably in 


A City Bank. 





. 
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some institutions it is being sent to New York and loaned to 
merchants there at a higher rate of interest. 

‘It certainly seems peculiar, to say the least, that the City of 
Philadelphia should have on deposit in the various banks not 
less than $12,000,000 and frequently much more, upon which the 
city only receives interest at the rate of 2 per cent. and yet is not 
able to sell her bonds at 3% per cent. 

‘‘ There is something radically wrong with our financial system. 
Of course, we are compelled to have money in the city treasury 
before we can appropriate it for the carrying on of any of the great 
contracts. This is a drawback sometimes, and yet it makes the 
contracts perfectly safe; but it also keeps a very large amount of 
money in the city treasury, so that the money deposited never 
gets below $12,000,000.” 

We confess we cannot see anything radically wrong with the 
system. True the banks only pay the city 2% and lend out their 
money at 6%. But they pay the city 2% on the whole deposit, 
while the 6% is received only on that major portion not retained 
as reserve; and furthermore, for the use of the money, the banks 
not only pay 2% but render services as financial agents of the city 
in keeping its deposit accounts and paying its checks or warrants. 
The advantage is not all on one side; there is a quid pro quo. 
The complaint seems to be that notwithstanding there is lodged 
this large sum of money with the banks, the banks do not recipro- 
cate as purchasers, and invest in the city’s bonds at 3% per cent. 
But bank deposits, payable on demand, cannot be invested in 
long-time securities; such securities must find their market in 
those classes of funds held for investment. The Mayor says it 
seems peculiar that the city should have on deposit $12,000,000, 
receiving only 2%, and yet is not able to sell her bonds at 3% 
per cent. We see nothing peculiar. The cases are not parallel. 
The $12,000,000 is a business fund to pay current debts and 
expenses. The banks cannot invest this fund in the city’s securities; 
they can only utilize it on short time loans and for the deposit, 
the city receives a fair equivalent. 

The Mayor has recommended a popular subscription for the 
new thirty-year loan and, seemingly provoked at the banks, he 
suggests a municipal bank, as follows: 

“Tf we could absolutely eliminate politics from it, it occurs 
to me that a city banking institution would be a splendid thing. 
Of course, it would have to be officered by the very best men, 
who could be well paid. In such an institution the money of the 
municipality could be deposited and a general banking business 
carried on, but in such a way that all its banking affairs would 
be subject to the revision of a board of officers of the city. If 
this were so, we would never find ourselves in the position we 


are in to-day of having difficulty in placing our 3% per cent. 
bonds.” 


Of course, in theory, with such a bank, the city could keep its 
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own deposits, pay its own checks, put out its own money by way 
of loan and discount at six per cent. and achieve satisfactory 
results as a money-making machine. But only in theory. The 
experience in this country with government banks of state and of 
nation has brought forth the maxim that the government should 
keep out of the banking business and this applies to a city govern. 
ment, as well as to a state or federal government. 


a Trade of the United States with its American 
With American neighbors constitutes practically one-fourth of 
Countries. its foreign commerce. Figures covering two- 


thirds of the current fiscal year have just been 
issued by the Bureau of Statistics of the Department of Commerce 
and Labor. They show that out of a total commerce of 2,222 
million dollars for this fractional part of the year, trade with 
America exclusive of the United States aggregated 536 millions, 
almost evenly divided between imports and exports, the latter 
exceeding the former by only 16 millions in a total of over a 
half billion dollars. These figures, it is proper to state, do not 
include the movements of merchandise between the United States 
and Porto Rico, now a customs district of the United States. 
The shipments to that island during the eight months ending 
with February last amounted to 16% million dollars, while Porto 
Rico’s shipments to the United States for the same period were 
valued at 11 millions of dollars. 

This approximate equilibrium of trade in our imports from 
and exports to all America does not, however, obtain in the trade 
of the United States with either section of the American continent 
when considered separately. In the trade with North America 
exports exceed imports by 67 millions in a total of 374 millions 
of commerce with that section; in the trade with South America 
imports exceed exports by 51 millions in a total commerce of 
162 millions with that grand division. 

The important relation of American countries to the foreign 
commerce of the United States, as shown, in these figures for the 
eight months ending with February, is even more apparent when 
figures for entire fiscal years are considered. During the fiscal year 
1906 the foreign commerce of the United States aggregated 2,970 
million dollars. Of this sum the trade with American countries 
amounted to 759 millions, or 26 per cent. of the total. Of the 
exports, valued at 1,744 millions, 383 millions, or 22 per cent., 
went to American countries; while of the imports, valued at 
1,227 millions, 376 millions, or 31 per cent., came from American 
countries. 














A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Conrtinuep). 
OVERDRAPFTS (Concluded). 


. SECURED OVERDRAFTS. 
PAYMENT OF OVERDRAFTS BY MISTAKE. 


. NECESSITY OF CHARGING PAID CHECK TO CUSTOMER’S 
ACCOUNT. 


. BANK’S REMEDY WHERE IT PAYS OVERDRAFT 
BANK MUST PROVE OVERDRAFT. 

. UNAUTHORIZED FIRM OVERDRAFT. 

. INTEREST ON OVERDRAFTS. 


one 


ID Ol ip 


SECURED OVERDRAFTS. 


Sometimes overdrafts are arranged for by agreement between 
bank and customer under which the customer will lodge with the 
bank security in some form for such overdrafts as he may make. 
Where a surety for the customer contracts with the bank that 
he will be liable for overdrafts made by the customer, the ques- 
tion will sometimes arise as to what constitutes an overdraft for 
which the surety can be held responsible? 

In a Missouri case (Low v. Taylor, 41 Mo. App. 517), one 
Taylor executed a note payable to the De Kalb County Bank, 
which bore the following indorsement: 


‘“‘This note is made for the purpose of obtaining 
credit and is held as security for any overdraft made 
by E. H. Reynolds. Payable only to the extent of 
such overdratt.” 


Reynolds was engaged in the business of shipping cattle and 
hogs and in the course of his business frequently overdrew his 
account. The bank included in the total of his overdrafts an 
amount charged him for exchange and charges per car for ship- 
ments. In an action against the surety, the latter denied that 
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these charges were “‘overdrafts,’’ contending that exchange for the 
shipments could not be so considered. His objection was embodied 
in the following proposed instruction which the court refused to 
make: 

“The court declares as matter of law that an overdraft 
is money received from a bank on the check of an individual, 
when such individual has no money in such bank and that 
charges for exchange and charges per car for shipments of 
cattle and hogs are not overdrafts and cannot be charged 
against defendant, Taylor, in this case.”’ 


The Appellate Court of Missouri sustained the refusal of the 
trial court, holding that such charges were overdrafts and came 
within the contract of the surety It said: “‘Reynolds appears 
to have been engaged in shipping stock and was being furnished 
money by the bank. The bank charged him exchange on carloads 
of stock shipped and included such charges as part of the total 
of his overdrafts. We are of opinion that this came within the 
term ‘overdraft’ as used in the indorsement on the note and was, 
therefore, properly allowed.” 

The pledging of collateral security by a customer for his 
indebtedness, including his overdrafts, is a familiar transaction ; 
but where the customer tenders notes for discount and the bank 
declines to discount the paper, it has no right to hold the notes 
as security for overdrafts owing by the customer. Thus in a case 
before the Supreme Court of the United States (Bank of Montreal 
v. White, 154 U. S. 660) where a customer wrote a letter to his 
banker enclosing a note which he asked the bank to discount and 
place the proceeds to his credit, in which event, the ‘‘ overdraft 
kindly allowed on Friday’’ was to be charged against the credit, 
it was held that the bank, declining the discount, had no right 
to keep the note as collateral. In such case the note has never 
actually been delivered to the bank as collateral security for past 
or future indebtedness. 

A similar case will be found reported in this number (see Van 
Zandt v. Hanover National Bank, page 283). A New York bank 
received from a correspondent certain time notes for discount, 
which discount the bank refused to make, the notes not being 
satisfactory. Shortly thereafter, the bank paid an overdraft of 
its correspondent and advised it that it had made a temporary 
loan of the amount of the overdraft ‘‘against collateral in our 
hands.”’ It was held that, when the bank refused to discount the 
notes, it had no right to use them as collateral for the overdraft. 
It was its duty to return the notes or await further instructions 
from its correspondent. The correspondent was entitled to have 
its notes used as it had directed, so as to realize their full pro- 
ceeds. If not so used, it was entitled to dispose of them as it saw 
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fit. Furthermore, the notes having been forwarded for a specific 
use, they did not become subject to a general banker’s lien for a 
correspondent’s indebtedness. 


PAYMENT OF OVERDRAFTS BY MISTAKE. 


A customer is, of course, liable to his bank for an amount 
paid on his overdraft, by mistake of the bank, equally as where 
the overdraft is intentionally paid. Such mistaken payments are 
sometimes made by reason of an erroneous overcredit in the 
customer’s account. Mistaken overcredits, especially if they appear 
in the pass-book of a depositor, are liable to cause trouble and liti- 
gation, for the customer may be very apt to contend that there 
has been no mistake and that he is entitled to the credit. In such 
case the bank will be required to establish by a preponderance of 
proof, that it has given the customer a credit he was not en- 
titled to. 

An Illinois caseis interesting in this connection (McLean County 
Bank v. Mitchell, 88 Ill. 52). A bank sued its customer to re- 
cover $1031.71 which, it claimed, he had drawn out of the bank 
in excess of the amount of money deposited to his credit. The 
controversy was over the fact whether two deposits of $1031.71 
each, or only one deposit of that amount, had been made by the 
customer on a given day. The customer claimed that on Novem- 
ber 28, 1868, he made two deposits of $1031.71; the bank 
claimed that but one deposit of that sum was made on that day. 

The customer’s pass-book showed two deposits on that day, 
each of that amount, and the Individual Deposit Ledger of the 
bank showed the same fact, but the entries on the customer’s pass- 
book were not made at the time the money was deposited, but 
were a mere transcript from the ledger of the bank. 

The customer had a verdict and judgment in the trial court, 
but the judgment was reversed by the Supreme Court. 

The court held that if the mistake occurred in the Individual 
Deposit Ledger of the bank, then the customer's pass-book could 
not be regarded as controlling evidence in the case. The testi- 
mony showed that the bank kept a ‘‘ Deposit Blotter of Original 
Entries” in which was entered the amount of money deposited by 
each party as the same was brought into the bank. A Cash 
Book was also kept in which all entries of deposits of each day’s 
business was transcribed. Both Blotter and Cash Book showed 
one deposit made by the customer on November 28th and was 
for the sum of $1031.71 and no more. The bank’s book-keeper 
explained the manner in which he made the erroneous double 
entry of the $1031.71 on the individual deposit ledger. He said: 
“This deposit on the 28th of November, 1868, I entered on the 
Individual Deposit Ledger, from the Cash Book, at the bottom 
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of page 671 and failed to check it off on the Cash Book; and 
after entering this I drew a balance which amounted to $1523.76. 
I carried this balance to the next page, 672; then my attention 
being called away, on going back, this amount of $1031.71 not be- 
ing checked off in the cash book, I made a second entry of that 
amount on the next page, 672, right under the balance I had 
carried over.’’ He further stated that the two entries were of one 
and the same amount deposited by the customer. This evidence 
of the book-keeper was corroborated by the fact that when the 
cash was counted at the close of business, November 28th, it was 
found to correspond with the amount received as shown by the 
Blotter and Cash Book. If, on the other hand, the customer had 
made two deposits of $1031.71 each upon a count of the funds 
received, an excess would have been found of $1031.71, which was 
not the case as shown by the evidence. 

The customer did not claim to have any distinct recollection 
that he made two deposits of money on the day the transaction 
occurred, nor did the testimony show such to be the fact; but on 
the other hand, the evidence clearly preponderated in favor of the 
fact that but one deposit was made of $1031.71. 

The court held that in view of this preponderance of evidence, 
the finding of the jury in favor of the customer was clearly wrong 
and justice demanded the issues should be submitted to another 
jury. The judgment was therefore reversed as being contrary to 
the weight of evidence and a new trial granted. 

NECESSITY OF CHARGING PAID CHECK TO CUSTOMER’S ACCOUNT. 


Where a bank holds a credit balance in its customer’s favor 
on general account, and the customer owes the bank upon a ma- 
tured indebtedness, or the bank pays its customer’s check, in an 
amount which uses up the balance, it is not necessary that the 
indebtedness, or the paid check, be actually charged against the 
customer’s account on its books, to render a later presented check 
an overdraft and entitle the bank to refuse to pay it. 

The only state where a doubt exists upon this point is in 
Illinois. In that state a check issued to a bona fide holder is an 
assignment of its amount which entitles the holder who presents 
it, to payment by the bank if the funds are sufficient, and gives 
him a right of action against the bank if it refuses to pay, and 
under this doctrine of law, it has been held in Illinois that a bank, 
holding a matured indebtedness of its customer which would ex- 
haust his general balance, must actually charge up such indebt- 
edness against his account before presentment of a check by a 
bona fide holder, otherwise the holder’s right to payment from 
the account will be superior to the bank’s right to apply such de- 
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posit balance upon the customer's indebtedness to the bank. Thus 
in Niblack v. Bank, 169 Ill. 521, the court said: 

“Where a bank holds a demand note, or a note past due, it 
has the right to charge such obligation up against the maker’s 
deposit account and if it does so before a check drawn by the 
depositor is presented for payment, it will be entitled to hold the 
deposit against any check afterwards presented. But, here, a 
third party presented the check which amounted to the transfer 
of so much of the fund to him as the check called for and no right 
of set-off existed in favor of the bank thereafter. * * * When 
presented, the fund still stood to the credit of the maker and, ac- 
cording to the decisions of this court, the bank had no legal right 
then to refuse payment. * * * The banker’s lien does not extend 
to moneys on deposit where checks are presented by third persons 
who are holders.” 

From this, it would seem that a check presented by a bona 
fide holder against an existing balance on general account is not 
an overdraft, although the customer is indebted to the bank in 
an amount equal to the balance, where the bank has not actually 
charged the indebtedness against the customer’s account on the 
books; and, as said, this rule is peculiar to Illinois. And, even 
in Illinois it is doubtful whether the necessity of actually charging 
up a customer’s indebtedness to his account to make a later 
presented check an overdraft exists where the indebtedness consists 
of a prior paid check which the bank has not charged to the 
account. For, in an earlier case in Illinois (American Exchange 
National Bank v. McGregg, 138 Ill. 596) the court held that the 
omission of a bank to charge up a check which it had paid, against 
a customer’s account on the books, which charge-up would have 
used up the balance, did not entitle the holder of a check presented 
two days later, which was good according to the customer’s 
account as it appeared on the books, uncharged with the prior 
check, to recover from the bank. The court in that case said: 
“‘Something has been said in regard to the fact that the check 
given to D. Eggleston & Son (1st check) had not been actually 
charged to Kershaw & Co. (drawers) on the books of the bank 
until after the check involved had been presented and payment 
demanded. We do not regard this as a controlling element in 
the case. This was a mere matter of book-keeping and the rights 
of the parties are not to be determined merely from the manner 
in which the books are kept. When the check in question was 
presented, the question was whether Kershaw & Co. at the time 
had funds in the bank sufficient to pay. If they had, the bank 
was bound to pay the check, otherwise not. In determining this 
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question, the bank had a right to take into consideration the 
check drawn by Kershaw & Co. which had in good faith been 
previously paid, although such check remained on the spindle in 
the bank and had not been entered by the book-keeper. In other 
words, when a check is presented to a bank for payment, the 
bank will take into consideration all the funds which it has 
received from the drawer subject to check at that time, and the 
total amount of all sums up to that time, which it has paid out 
for his account. The balance thus ascertained will determine the 
obligation of the bank to pay, or its right to refuse payment, 
regardless of the fact whether the amounts deposited or the checks 
paid may have reached the bank ledger or not.”’ 

This seems inconsistent with the later decision of the court in 
the Niblack case. 

BANK’S REMEDY WHERE IT PAYS OVERDRAFT. 

The drawing of an overdraft by a customer on his banker 
implies a promise by him to the banker to pay the amount, if 
the banker honors the check and his account is thereby overdrawn 
(Thomas v. International Bank, 46 App. 461). 

A deposit made by a customer, indebted to the bank on an 
overdraft, is, in the absence of evidence to the contrary, presumed 
to be a general deposit and made and received towards payment 
of the overdraft (Nichols v. State Bank, 46 Neb. 715). 

But payment by a bank of a customer’s overdraft, drawn in 
payment of property purchased by the customer, is not a pay- 
ment by the bank for the property, so as to entitle it to any 
rights therein (Kallock v. Emmert, 43 Mo. App. 566). 

Where, however, money is fraudulently obtained from a bank 
by an overdraft, the title thereto remains in the bank and it may 
be followed and re-claimed in the hands of any person who has 
not received it in good faith and allowed an equivalent therefor; 
hence, when the identical money so paid is deposited in another 
bank, the defrauded bank is entitled to an injunction restraining 
the withdrawal of the same (Bank v. Merritt, 1 Paige 302). 

BANK MUST PROVE OVERDRAFT. 

Where a bank pays a check drawn upon it, the payment is 
prima facie evidence of funds to the credit of the drawer, especially 
where the check has been surrendered to the customer (Bank of 
United States v. Wilson, 3 Cranch C. C. 213), and the burden of 
proof is on the bank to show the overdraft. 

In earlier days, when a bank was not entitled to offer in evi- 
dence its books of account in its own interest, payment of over- 
drafts was rather a risky matter. This is illustrated by a case 
decided by the Supreme Court of North Carolina in 1820 (State 
Bank of North Carolina v. Clark & McNeal, 1 Hawks 36). Clark 
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& McNeal, merchants at Fayetteville, were customers of a branch 
of the State Bank at that place and kept a large deposit for 
which they had drawn checks from time to time that had been 
honored and paid. The checks were produced in court by the 
bank and admitted by the customers. The bank further alleged 
that those checks were for larger sums than had been deposited 
and that the customers were overdrawn. To prove that fact, the 
bank offered to give in evidence the books of account kept at the 
bank with the customers, whereby it would appear that their 
deposits did not equal the amount of their checks by the sum of 
$3,000 and upwards. The court rejected the evidence and the jury 
returned a verdict for the customers. The Supreme Court of 
North Carolina affirmed the judgment. It said: ‘‘ The acceptance 
and payment of a check is prima facie evidence that the plaintiffs 
(bank) had on deposit money of the defendants (customers) 
wherewith to pay it; and if the fact were not so, it is incumbent 
upon the plaintiffs to prove by the state of the account that the 
defendants have overdrawn. But this cannot be shown by the 
books of the bank, which is only a private corporation, and they 
are inadmissible in favor of the plaintiffs.”’ 

But at the present day, as we have illustrated by the case of 
McLean County Bank v. Mitchell, the bank is entitled to prove by 
books of account the deposits which have been received, and even 
to show, as was done in that case, that it has made an error 
therein in the customer’s favor. 

UNAUTHORIZED FIRM OVERDRAFT. 


In a case in Michigan (Gladstone v. Keating, 94 Mich. 429) 
a firm arranged with a bank, upon deposit of security, to pay 
the latter’s overdrafts, charging interest for advances. The two 
partners constituting the firm joined in a letter to the bank in- 
structing it to pay no firm checks unless countersigned by a son 
of one of the partners and the book-keeper of the firm. Notwith- 
standing this direction, the bank paid 22 overdrawn checks and 
sued the firm for the amount. There was no showing by the bank 
that the firm derived any benefit from the moneys received upon 
the checks. It rested its claim of liability upon the contract 
implied by the signing of the checks in the firm name. The court 
held the burden of proof did not rest upon the firm to show that 
the moneys did not go to the benefit of the firm. These checks 
were drawn without the requisite authority of the firm and there 
was no doubt about the power of each member to protect him. 
self by stipulating that the other member should not have the 
authority to bind the firm by signing the checks, which notice 
was given to the bank which carried the firm deposit. In this 
case, it appeared that the bank had disregarded the notice and 
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it cannot, therefore, be said that a prima facie case is shown 
without further showing that some benefit was derived by the 
firm from the payment of the money. 

INTEREST ON OVERDRAFTS. 


In the absence of special agreement, a bank is not entitled to 
charge interest on overdrafts prior to a demand for their re- 
payment, unless the customer by means of the overdrafts obtains 
the money from the bank fraudulently or wrongfully. 

Thus in a case in Illinois, where the cashier of a bank allowed 
a customer to overdraw his account and at the time the bank 
closed its doors, its books showed overdrafts amounting to 
$512.04, the trial court in rendering a judgment against the 
customer for the amount of overdrafts, had allowed interest 
thereon from the dates they were made. The appellate court 
held that the trial court erred in allowing interest. It said: 
“Interest under our statutes can only be allowed by agreement of 
the parties, on written instruments, or on an account stated and 
agreed upon between the parties in the class of cases now before 
us and not otherwise; and the court was in error in allowing in- 
terest on the amount claimed for overdrafts as appeared upon 
the books of the bank.”” (Owens v. Stapp, 32 Ill. App. 653). 

Also in a case in Massachusetts (Hubbard v. Charleston 
Branch R. R. 52 Mass. 124) the action was brought by the 
receivers of an insolvent bank against a customer to recover 
money obtained from the bank by an overdraft and the only 
question before the court was whether the customer was charge- 
able with interest upon the amount overdrawn from the time of 
such overdraft. The Supreme Court held that the trial judge had 
erred in instructing the jury that if the amount was actually 
paid to the customer, the jury should allow interest from the time 
of the overdraft, without instructing them to take into considera- 
tion the other circumstances of the case. If the money were 
fraudulently or wrongfully-obtained from the bank, it might be 
recovered back with interest. It said an overdraft is not neces- 
sarily wrongful, if made with some mutual agreement or under- 
standing, but constitutes a loan of money, and if made without 
any stipulation for interest in the outset, it does not necessarily 
draw interest until neglect or refusal of payment after demand 
made, or some other default. In general, when there is a loan 
without any stipulation to pay interest, and when one has the 
money of another, having been guilty of no wrong in obtaining 
it, and no default in retaining it, interest is not ‘chargeable. In 
the present case, the evidence should have been submitted to the 
jury to find whether the money had been wrongfully drawn or 
unjustifiably detained with the direction that, if not, the receivers 
of the bank were not entitled to recover interest. 
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But although no contract to pay interest is proved and there is no 
custom or usage of the parties requiring it, yet, where an account is 
presented to the customer with a balance struck, this amounts to a 
demand for payment and the bank is entitled to interest from that 
time. (Casey v. Carver, 42 Ill. 225). 

In an early case in South Carolina (Union Bank v. Sollee, 2 Strob. 
390) an action was brought upon a cashier’s bond for a balance of 
overdrafts, by the cashier personally, upon the bank. It was held 
that the bank was not entitled to interest from the time each overdraft 
respectively occurred, but only from the time the cashier went out of 
office or from the time of the demand. The court said: ‘‘As cashier 
he is not liable to interest; his duty is to keep the money. When he 
went out and failed to pay, then, and not before (as there was no 
previous demand) the right to interest accrued.” 

In a later case in South Carolina (Bank v. Miller, 39 S. C. 175) 
a customer agreed in writing to pay interest on his overdrafts, but 
the agreement failed to specify the rate of interest, The bank sued 
for the amount demanding 8%. The court said in such a case the 
law would supply the rate which in South Carolina was 7% and that 
the bank was not entitled to a higher rate. 

Where a national bank charges an usurious rate of interest upon 
overdrafts, it will incur the penalty provided by the National Bank 
Act. Thus in Third National Bank v. Miller, 90 Pa. 241, sureties of 
a customer had executed a note to the bank as collateral security for 
the customer’s overdrafts. The bank sued the sureties for the amount 
of such overdrafts. It had charged more than 6% interest on the 
overdrafts. The court held the bank thereby lost the right to recover 
any interest at all. 

(Continued in next number.) 


THE COMING STATE CONVENTIONS. 


Alabama—Birmingham, May 17,18. American Institute Bank Clerks—Detroit, 
August 22, 23, 24. Arkansas—Little Rock, April 25, 26. California—Santa Barbara 
May 16, 17, 18. Georgia—Macon, June 5,6. Iowa—Clinton, June 18, 19. Kansas 
—Topeka, May, 20, 21, 22. Louisiana—Shreveport, April 17,18. Maryland—James- 
town, Va., June 18, 19, 20. Michigan—Detroit, July .... Minnesota—St. Paul, 
July .... Mississippi—Gulfport, May 8, 9. Missouri—Kansas City, May 22, 23. 
Montana—Livingston, August 14, 15. New Jersey—Atlantic City, April 26, 27. 
New York—Frontenac, Thousand Islands, July 11, 12. North Carolina—Durham, 
May, 22, 23, 24. North Dakota—Grand Forks, July 22, 23. Ohio—Cincinnati, June 
26,27. Oklahoma—Chickasha, May 24,25, South Carolina—Charleston, June 18, 19, 
20. South Dakota—Huron, June 12, 13. Tennessee—Lookout Mountain, June 18, 
19. Texas—Corpus Christi, May 28, 29, 30. Virginia—Jamestown, June 20, 21, 22. 
Washington—Spokane, June 20, 21, 22. West Virginia—Clarksburg, June 12, 13. 
Wisconsin— Milwaukee, July 24, 25. 
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TRUST COMPANIES IN INDIANA. 


E print in this number two opinions by the Attorney General 
of Indiana, rendered in February and in March of this year, 
dealing with the question of what powers trust companies, 

organized under the laws of Indiana, possess and to what extent they 
have the right to do a banking business. 

In his first opinion, the Attorney General holds that under the act of 
March 4, 1893 and the acts amendatory thereof, trust companies have 
no right to do a general banking business; but referring to the pro- 
visions of the statutes of 1901, authorizing the repayment of savings 
deposits under such regulations as the board of trustees may pre- 
scribe, not inconsistent with existing law, he holds that the directors 
of a trust company may, to a limited extent, authorize deposits to be 
checked against. 

In his opinion rendered in March, the Attorney General goes more 
extensively into the subject and reaches the following conclusions: 

1. That a trust company may receive deposits and allow them to 
be checked against and pay such checks that may be given by deposi- 
tors to third parties in the same manner as checks are usually paid by 
banks. 

2. That a trust company may issue drafts to third parties to the 
extent that it amounts to issuing its check upon a bank holding a de- 
posit of such trust company, in payment of a check drawn on the 
account of a depositor in such trust company. This, it will be ob- 
served, is not a ruling that a trust company may sell its exchange, 
but only issue checks in payment of deposits held by it. 

3. The Attorney General further holds that a trust company may 
loan its money and funds upon the personal security of borrowers and 
that it has power to buy commercial paper. 

4. That trust companies have no other banking powers than those 
indicated. 


THE ORIENTAL BANK OF NEW YORK. 


It has been decided by the directors of the Oriental Bank to change the dividend 
period and rate from 5 per cent. semi-annually to 2% per cent. quarterly, and on 
April rst the first quarterly dividend was declared, this being the 108th consecutive 
dividend paid to its stockholders. The capital is $750,000, surplus $912,000, undi- 
vided profits about $300,000, and deposits approximately $12,000,000. The officers 
are: R. W. Jones, Jr., President; Nelson G. Ayres, Ludwig Nissen, Erskine Hewitt 
and Charles J. Day, Vice-Presidents; George W. Adams, Cashier; R. B. Esterbrook, 
Lamar Ross and H. E. Rank, Assistant Cashiers. 
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\ JFERCANTILE, manufacturing and all other lines of business 
I which require banking facilities in their conduct are now 

carried on largely by corporations. The commercial bank of 
the present day numbers among its customers, not alone individuals 
and firms, but the corporation depositor as well. It opens accounts 
for corporations, receives their deposits, makes their collections and 
pays their checks and, additionally in numerous instances, affords 
them facilities by way of loan upon, or purchase of, their paper. 

By reason of the fact that corporations, although distinct artificial 
persons, can only act through natural persons who are their officers 
or agents, and are only bound by the acts of such persons when the 
latter are authorized, and upon written obligations executed by such 
persons when done in the proper mode to bind the corporation, the 
banks which deal with corporations have added burdens with respect 
to determining the validity and binding effect of various corporate 
acts, not present in the case of individual customers. 

It is the purpose of this article to deal with but one phase of the 
banker’s dealings with corporations and their officers, but that is a 
most important one. It is to inquire what is not, and 

WHAT IS A CORPORATION PROMISSORY NOTE? 

This is the instrument which the corporation generally executes 
when it desires to pay an indebtedness at some future time, or when 
it desires to borrow money for use in its business. It is an instrument 
which must be executed by one or more officers in its behalf, and de- 
livered and negotiated by such. To properly draw up and sign the 
promissory note of a corporation would seem to be one of the simplest 
things in the world. But that it is not so simple as it seems—or if 
simple when done rightly, the simple and proper way has in many 
instances not been learned or practiced—is evidenced by the numerous 
controversies, law-suits and decisions involving such instruments 
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from which it is made apparent that what is very often popularly 
supposed to be the note of the corporation is not in fact or legally so, 
but is, instead, the personal obligation of the signing officer; and, 
again, in some cases, what is relied on as a personal obligation, is 
found to be a corporate obligation solely. 

Both in the interest of officers of corporations who execute paper in 
the corporate behalf and desire to escape personal liability, and of 
banks which purchase or loan upon such paper and desire to know the 
character of the instrument they are acquiring, it is highly important 
that the commercial world should know in every case whether a par- 
ticular piece of paper is the note of a corporation or the personal 
obligation of the officer or officers who signed it. 

THE DOCTRINE OF DESCRIPTIO PERSONAE. 

The New York Court of Appeals has said (Casco Nat. Bank v. 
Clark 139 N. Y. 307): ‘‘Where a negotiable promissory note has been 
given for the payment of a debt contracted by a corporation, and the 
language of the promise does not disclose the corporate obligation, 
and the signatures to the paper are in the names of individuals, a 
holder, taking bona fide and without notice of the circumstances of 
its making, is entitled to hold the note as the personal undertaking of 
its signers, notwithstanding they affix to their names the title of an 
office. Such an affix will be regarded as descriptive of the person, 
and not of the character of the liability. Unless the promise purports 
to be by the corporation, it is that of the persons who subscribed to 
it; and the fact of adding to their names an abbreviation of some 
official title has no legal signification as qualifying their obligation, 
and imposes no obligation upon the corporation whose officers they 
may be. This rule is founded on the general principle that in a con- 
tract every material thing must be definitely expressed, and not left 
to conjecture. Unless the language creates, or fairly implies, the 
undertaking of the corporation, if the purpose is equivocal, the obliga- 
tion is that of its apparent makers.” 

The Negotiable Instruments Law contains this provision: 

‘‘Where the instrument contains, or a person adds to 
his signature, words indicating that he signs for or on be- 
half of a principal, or in a representative capacity, he is 
not liable on the instrument if he was duly authorized; 
but the mere addition of words describing him as an 
agent, or as filling a representative character, without 
disclosing his principal, does not exempt him from per- 
sonal liability.” 

This means, with reference to our subject, that an officer of a 
corporation who signs a note which contains words, or adds to his 
signature words, showing that he signs the instrument /or or on behalf 
of a named corporation, will not be personally liable on the note 
where he has been duly authorized, but if he so signs what purports 
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to be a corporation note, without authority, he can be held personally 
liable (presumably on the instrument). Furthermore, although 
authorized, where he merely adds words to his signature, describing 
his representative character, as for example ‘‘president” or ‘‘treas- 
urer’ without disclosing the name of the corporation, he will be 
personally liable on the note. 

It is our purpose to refer to the different classes of notes and see 
what the courts have held respecting them. Subsidiary to the main 
inquiry whether a note on its face purports to be a corporation or an 
individual obligation, there will arise questions as to the admissibility 
of evidence to explain the instrument (1) as between the original 
parties (2) as between maker and bona fide transferee, in cases where 
the note is held to be upon its face (a) conclusively a personal or cor 
porate obligation (b) prima facie one or the other or (c) ambiguous in 
language. These questions will be noticed in connection with the 
separate forms of notes considered. 


SIGNATURE OF INDIVIDUAL WITH SUFFIX “PRESIDENT” ETC. WITHOUT 
DISCLOSING CORPORATION. 


The following form of promissory note is almost universally held 
to be the personal obligation of the individual or individuals who 
sign it: 


B 1,000 Vow Tork; axon win. 
___Three _monthe --2---------- sapineaneni prmiselopayll! 


- 
Datue- vat JOHN SMITH, Prepident 
a. Yuet PETER JO ~ Sect every 





The authorities are substantially agreed that this note is the 
personal obligation of Smith and of Jones and that the suffixes ‘‘pre- 
sident” and ‘‘secretary” are merely descriptive of the persons who 
signedthem. ‘‘ This rule of interpretation is, in asense, one of neces- 
sity and rests on the presumption that the party thus signing intends 
to bind somebody, and no promisor appearing thereon except the agent 
or person so signing, the law, in order that the instrument may have 
effect, construes it to be the note of the person subscribing it, for 
otherwise, nothing appearing in the body of the note to indicate the 
maker, the instrument would be a mere nullity” (Aungst v. Creque, 
Ohio, 22 B. L. J. 773). 

If this note was given for a debt owing to the payees by a corpora- 
tion of which Smith and Jones were officers, and they were sued per- 
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sonally on the note by the payees, or by an indorsee having knowledge 
of the circumstances, there seems to be aconflict of authority whether 
the individual makers would be allowed to prove facts negativing their 
personal liability. In New York such proof would be admitted (Casco 
National Bank v. Clark, Supra). So in Minnesota (Brunswick-Balke- 
Collender Co. v. Boutell, 45 Minn. 21) where the president and secre- 
tary, having signed a note as above for a debt of their corporation, 
were sued individually by the payee. In that case the court held the 
note was, prima facie, their personal obligation; but that it could be 
shown by extrinsic evidence that the attached words ‘‘Pres.” and 
‘*Secy.” were understood by all interested as indicating an obligation 
of the corporation. In that case, however, the defendants failed to 
rebut the presumption that they intended to charge themselves in- 
dividually and they were held personally liable. 

On the other hand in Ohio (Collins v. Buckeye Fire Insurance Co. 17 
Ohio St. 215) where the payee sued the maker individually upon a note 
which he had signed with an official affix, the court held that parol 
evidence was inadmissible to prove that the payee had notice that the 
note was executed for the maker’s principal and it declared the maker 
personally liable. So also in California (San Bernandino Nat. Bank 
v. Andreson, 32 Pac. 168) where a corporation obtained a loan from 
a bank and a note was executed by the president and secretary in 
similar form to the one above illustrated, the court held the signers 
individually bound and refused to admit parol evidence to show a 
contract different from that which they had executed. In this case 
the corporation had duly authorized, by resolution, the officers to 
make the note and a copy of this resolution, bearing the corporate 
seal was attached to the note when the same was taken by the bank. 
But this did not change the result. The court held that the fact that 
the resolution was attached to the note did not make that document a 
part of the note. 

NAME OF CORPORATION ON MARGIN. 

Where a note is executed as above illustrated but, in addition, the 
name of a corporation is printed across the margin, it has been held 
in New York, and elsewhere, that the note is still the personal obliga- 
tion of the individual signers and that the name of the corporation on 
the margin does not constitute any part of the instrument or in any 
way change its character. But the authorities are not all this way. 

The following note was before the New York Court of Appeals 
in 1893—-see next page (Casco National Bank v. Clark, 139 N.Y. 307): 

This note was given in payment of ice sold to the Ridgewood Ice 
Company and intended, of course, as an obligation of that corporation. 
The Casco National Bank had discounted the note for the payee before 
maturity. The bank sued Clark and Close individually and recovered. 
The note was held their personal obligation and they were not allowed 
to show, as against an innocent purchaser, that it was executed for a 
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debt of the corporation. The court held that the printed name 
‘*Ridgewood Ice Co.” was not a fact carrying any presumption that 
the note was, or was intended to be, one by that company. The same 
decision was made by the court as to another note of the same kind 
(Merchants National Bank v. Clark, 139 N. Y. 314). In 1896 a similar 
form of note came before the New York abana of Appeals, the name 


“z a aaa ~Ohafls sap ay pa a 
teeters ea «Dk 
al Bs Wu chats Bank. 


WUelecrsceved Ah Clark, Past 
SAN he Fears 


| | 44 " a 


ERE f-f000 Boer Ma é Sat ta. | 


O00 FOI GOoMADATa 


- 


of ‘‘ Wallace Iron Works” being printed across the left margin and 
the signature being by two individuals with ‘‘ Pres.” and ‘‘Treas.” 
suffixed (Bank v. Wallace 150 N. Y. 455). It was held that the makers 
were individually liable to the bank which had discounted the note 
for the payee without knowledge that it was intended to create a cor- 
porate liability and had been executed by mistake in the form it was. 
The court further held that the fact that the bank had previously sued 
the corporation on another similar note was not a material cir- 
cumstance. The view then entertained by the bank of its legal na- 
ture did not preclude it from enforcing the note according to the 
character shown by its face. 

But in Indiana (Second National Bank of Akron, Ohio, v. Midland 
Steel Co. 155 Ind. 581) where the name of the corporation was printed 
across the top of a note signed ‘‘R. J. Beatty, President” the court, 
in a suit by an endorsee against the corporation, held the instrument 
ambiguous and allowed extrinsic evidence to explain that it was given 
and accepted by the payee as the note of the company. The court 
said ‘‘It is a fact of some importance in the case that the party at- 
tempting to escape liability is the one who is alleged to be the real 
debtor and who received full consideration for which the note was 
executed, and not the officer or agent who undertook to execute it in 
his representative capacity and who derived no personal benefit from 
the transaction.” Had the bank, a bona fide transferee without notice, 
sued the officer personally, claiming it to be, upon its face, his personal 
obligation, it is not so clear the court would have admitted extrinsic 
evidence to show it was executed and delivered for a debt of the 
company. 
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SIGNATURE “‘ PRESIDENT BLANK COMPANY.” 
The following is a very common form of promissory note: 


_Three_monthr 
Macrudinafl mn Turner Broa. -- — 


_ One _Thousend 


Qe _Courtiandt National Bank 


eae a 
nleweneeered EDWARD SMITA 
C % D Pres. Coke Gas Light Co. 
0 —.—.— £/UE&/_._.._—- THOMAS ROBINSON, Secy. 


—— te eens 


In some states this is held the clear personal obligation of the in- 
dividual signers ; in others it is declared ambiguous and subject to 
explanation by extrinsic evidence. 

In Maine (McClure v. Livermore, 78 Maine, 390) in an action by 
the payee against the makers personally, such a form of note was 
held to be a personal obligation of the individual signers and to con- 
tain no ambiguity which would permit a resort to extrinsic evidence. 
The note nowhere shows the promise is made for the corporation ; it 
is a promise of the individual signers and what is added after the 
signature is descriptive of the persons. So in Indiana (Hayes v. Bru- 
baker, 65 Ind. 27) such a note, even in an action by the payee, cannot 
be varied by parol evidence showing the intention to bind the corpora- 
tion. It would be different if the signature had been ‘‘ Prescott, 
President for the Mid. B. &.C. Co.”” (Prescott v. Hixon, 22 Ind. App. 
139). It would then import a corporate obligation. In Ohio, in an 
action by an indorsee against the individual signers (Robinson v. 
Kanawha Valley Bank, 44 Ohio St. 441) the court said it made no 
difference whether the signer described himself as agent simply, or 
added the name of his principal ; ‘‘in either case the principle upon 
which his liability is established and parol testimony is excluded must 
be the same; the instrument upon its face is his own and not the 
promise of his principal.” Soin Massachusetts in an action by the 
payee against the individual signer (Davis v. England, 141 Mass. 590) 
the court held that the note was in law the written contract of the in- 
dividual signer and not that of the corporation which appeared after 
his name and that the admission of oral testimony to prove the con- 
trary violated the settled rule of law that a written contract cannot be 
controlled or varied by oral testimony. (Other cases in Massachusetts 
are reported in 1 Allen 130 and 12 Gray). 

In Michigan such a note was held that of the individuals who signed 
it; no decision being made as to the admissibility of explanatory 
testimony (Tilden v. Barnard, 43 Mich. 376). 
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In Illinois, in a suit by the payee against the makers personally, 
the note was held their personal undertaking, hence it was not a 
material alteration that the words affixed to their signatures had been 
torn off (Burlingame v. Brewster, 79 Ill. 515). 

But in many states the form of note above illustrated is held 
ambiguous and parol testimony admissible to explain the obligation. 
Thus in New Jersey (Kean v. Davis, 1 Zab. 683) it was held prima 
facie the individual note of the man who signed it ‘‘ President S. & 
F. R. R. Co.” but that parol evidence was admissible, even against an 
indorsee, to show whether it really was a personal note of the officer 
or the note of the company. In New York (8 Cowen 31 ; 3 Wend. 
94) it is prima facie an individual note of the signer, but parol testimony 
is admissible against the payee to show a corporate obligation. 

To the contrary of its being an individual obligation, the Supreme 
Court of California (Farmers & Mechanics Bank v. Colby, 64 Cal. 352) 
in an action by an indorsee bank upon the form of note illustrated 
above, against the individual signers as makers, held that on its face 
it was ‘‘not the individual note of Colby and Tripp but the note of 
the Pacific Peat Coal Co. We cannot assent to the contention that the 
words ‘President Pac. Peat Coal Co.’ and ‘Sec. pro tem’ are but de- 
scriptive of the persons to whose names they are respectively at- 
tached.” 

So also in lowa (1 Iowa 426) the corporation and not the officer is 
held to be the contracting party under the rule ‘‘that if the name of 
the principal and the relation of agency be stated in the writing, and 
the agent is authorized, the principal alone is bound, unless the in- 
tention is clearly expressed to bind the agent personally.’’ And in a 
later case (Lacy v. Dubuque Lumber Co. 43 Iowa 510) where a note 
was headed ‘‘ Office of Dubuque Lumber Co., Dubuque, Sept. 9, 1874” 
reciting ‘‘I promise to pay” and was signed ‘‘M. H. Moore, P. D. L. 
Co.’’ and was given for logs purchased by the corporation from the 
payee who sued the company thereon, the court held that the note on 
its face shows the obligation of the corporation. It purports to have 
been executed in the office of the corporation and ‘‘few business men 
would have difficulty in understanding the initials attached to the 
name of the party signing them and we interpret them as meaning 
president of the Dubuque Lumber Company. But if this be not so 
and the letters are unintelligible without explanation, the law will 
permit such explanation to be given.” 

EFFECT OF CORPORATE SEAL ON PERSONAL NOTE. 

Where a note is signed in the form ‘‘John Smith, President,” or 
‘‘John Smith, President Blank Company” and is otherwise held the 
personal obligation of John Smith, the question arises whether the 
affixing of the seal of the corporation to the note will change its 
character from an individual to a corporate liability. The cases are 
not all unanimous on this question. 
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In a Massachusetts case (Miller v. Roach, 150 Mass. 140) a note 
reading ‘‘we promise to pay” was signed ‘‘John Roach, treasurer’’ 
and stamped on the note was a circular seal, the left circle running 
through the ‘th” in Roach and the ‘‘a” in ‘‘treasurer” bearing the 
words ‘‘New York Skating Rink Construction Company, incorporated 
1884." The action was by the payee against Roach personally. The 
note was an individual one unless the seal changed its character. 
The court said if the words which appeared on the seal had been 
written in place on the note followed by the words ‘‘John Roach, 
Treasurer” there would have been no doubt that they were so written 
as the signature of the corporation by its treasurer. And if the words 
had been affixed in print by a stamp designed to be used in signing 
the corporate name and a blank space had been left in which the 
treasurer’s name had been afterwards inserted by him in his own 
handwriting, the result would have been the same. ‘‘We think it 
makes no difference that the name of the corporation impressed upon 
the paper was so impressed by the corporate seal which is ordinarily 
used only in connection with the corporate act of signing. We are of 
opinion the paper should be treated as a promissory note signed with 
the signature of the corporation affixed by its treasurer who, for con- 
venience in affixing it, used the stamp, except that part which con- 
tained for verification his own name and official designation.’’ Roach 
was therefore held not liable. 

In Illinois (Reed v. Fleming 209 Ill. 390) the note read ‘‘We 
promise to pay” and was signed ‘‘Wm. S. Reed, Prest. Mt. Carmel 
Light and Power Co.” It had on it a seal containing the words ‘Mt. 
Carmel Light and Power Co. SEAL Mt. Carmel, Ill.” The payee 
sued Reed personally. The court held that the words ‘‘Pres. Mt. 
Carmel Light and Power Co.” might be regarded as words of mere 
personal description if nothing more appeared. But the seal of the 
corporation is in no way descriptive of the president or any other 
officer. The seal was the prima facie evidence of the assent of the 
corporation and of the authority to execute the instrument. The 
note therefore was prima facie a corporate obligation and the burden 
of proof was on the payee to prove the individual promise of Reed 
which he did not do (See also Scanlon v. Keith, 102 Ill. 634). 

Also in Oregon (Guthrie v. Imbrie, 12 Ore. 182) a note signed by 
‘Imbrie, President” and ‘‘Imbrie, Sec. G. M. Co.” was impressed 
with a seal of the ‘‘Granger Market Co. Portland, Oregon, November 
4, 1874." The payee sued the makers personally. The court held 
that without the seal it was their individual obligation; but the seal 
was put there to serve some purpose and to give some effect to the 
instrument and ‘‘certainly it tends to explain the purport and purpose 
of the words ‘ Pres.’ and ‘Sec. G. M. Co.’ and to indicate the quality 
or capacity in which the signers of the note acted.”” The instrument 
was therefore held the note of the company. 
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But to the contrary in Washington (Daniel v. Glidden, 38 Wash. 
556) where a note had on the top margin ‘‘German American Invest- 
ment Co. Inc.” and was signed by Butler ‘‘Pres.” and Glidden, 
“Secy.” and in addition contained the seal of the corporation, the 
court held that there was no obligated principal disclosed and Butler 
and Glidden were personally liable under the section of the Negotiable 
Instruments Law (already quoted) which provides that the mere 
addition of words describing the signer as filling a representative 
character, without disclosing his principal, does not exempt him from 
personal liability. The court held that the name of the corporation 
at the top of the note constituted no material part of the instrument. 
Also that while what purported to be the seal of the corporation was 
impressed upon the paper, by no reference was it made a part of the 
note itself and there were no apt words used in the note showing that 
the corporation was obligated. 

NAME OF CORPORATION FOLLOWED BY SIGNATURE OF OFFICER. 


The following form of note is very commonly used . 


New York, March 30, 1907 


‘ “ _Three monthe REE = le lane "A i ; ye 
ote COvlet Smith & Brown ----.-------..--- 


e One _Thourand nmin etiam Of 


_ Bank el ne aaa ect 


THE STAR MANUPACTURING 
ohn Petereon, Preset. 
Treae.. 


This is quite generally held a note of the corporation alone. 

California. The omission of ‘‘by” or ‘‘per” does not make it an 
individual note (Bean v. Pioneer Mining Co. 66 Cal. 453). 

/thnois. Note is a corporation and not an individual obligation 
(Miers v. Coates, 57 Ill. App. 216). 

Maine. This is a corporation signature (Castle v. Belfast Foundry 
Co. 72 Me. 167). 

Massachusetts. ‘‘It would have been better if the name of the 
principal had been inserted in the body of the contract as the contract- 
ing party, or if the word ‘by’ had preceded Fuller’s name in the 
signature. But the omission does not change the apparent character 
of the instrument and the whole taken together shows it to be the 
signature of the Massachusetts Steam Heating Company and not of 
Fuller” (Draper v. Mass. Steam Heating Co. 87 Mass. 338). 

Nebraska. Where there are two signatures underneath the corpora- 
tion as ‘‘ John Smith, President ; A. Jones, Secretary,” it will not be 
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considered as the joint note of the corporation and Jones ; the pre- 
sumption which attends the signature of the first officer will attend 
that of the second as well (English etc. Inv. Co. v. Globe Loan & 
Trust Co., 97 N. W. 612). 

New Jersey. Conclusively the note of the corporation alone (Reeve 
v. Bank, 54 N. J. Law 208). 

Ohto. Note of the corporation alone (Aungst v. Creque, 22 B. 
L. J. 773). 

/exas. It is the same as if the word ‘‘by” was inserted between 
the name of the corporation and the name of the officer signing the 
contract (Latham v. Flour Mills, 68 Tex. 127), 

Wisconsin. It isthe noteof thecorporationalone. In an action by 
the payee against the individual signer personally, parol evidence is 
inadmissible to show that the president did not sign the name of the 
company but signed his own name as joint maker; the note is unam- 
biguous and the use of ‘‘by” or ‘‘per” or,‘‘pro”’ would not add to its 
certainty (Leibscher v. Kraus, 74 Wis. 387). 

But in Iowa the following signature 

INDEPENDENCE MFG. CO. 

B. I. Brownell, Pres. 

D. B. Sanford, Secy. 
binds not alone the corporation but also Brownell and Sanford in- 
dividually (Heffner v. Brownell, 70 Iowa, 591; 75 Iowa 341). And 
again a note reading ‘‘we promise to pay” signed ‘‘ Dubuque Mattress 
Co. John Kapp, Pt.” is upon its face the note of the corporation and 
of Kapp individually and in an action by the payee oral testimony is 
inadmissible to show that the note was intended to bind the cor- 
poration alone and that the payee knew that fact when he took it. 
(Mathews v. Dubuque Mattress Co. 87 Iowa 246). Again in 1899 
(McCandless v. The Belle Plaine Canning Co. 78 Iowa 161) a note 
reading ‘‘we promise to pay” and signed ‘‘The Belle Plaine Canning 
Co. A. J. Hartman, President; H. Wessel, Secretary” was held to 
bind both the corporation and Hartman and Wessel as individuals 
and extrinsic evidence was not admissible against the payee to show 
the intention of the parties who signed the note. 

Also in Illinois (Lumley v. Kinsella Glass Co. 85 Ill. App. 412, de- 
cided in 1899) a note read ‘‘we promise to pay” and was signed ‘‘U. S. 
Desk Manufacturing Co. William Lumley, Secy.” The payee brought 
an action against the corporation and Lumley. The court held that 
prima facie the note was the personal obligation of both defendants 
and said the rule was not uniform inthe different states but that evi- 
dence would be admitted between the original parties as to whether 
the note was intended as an obligation of the corporation alone, or 
of both. Upon the evidence in this case the presumption was not 
overcome and there was a verdict against both defendants which was 
affirmed by the Appellate Court (See also Duffner v. Ball, 86 Ill. 519). 
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The weight of authority however is clearly to the effect that upon 
the form of note here illustrated the corporation alone is bound. 
MISCELLANEOUS FORMS, 
The following form came before the Supreme Court of Iowa : 


‘We, the Tama Paper Company promise to pay,” etc. 
John Ramsdell, Pres. 
HT. E. Ramsdell, Sec. 


The two Ramsdells were held personally bound on this note tothe 
payee. On the face of the instrument it was their undertaking. The 
promise that ‘‘We the Tama Paper Company” will pay has direct 
reference to the signatures affixed to the note. It designates John 
and H. E. Ramsdell as the promisors. It has reference to no other 
person than the persons whose names are signed to the paper. It 
does not appear that the Tama Paper Company was a corporation 
when the note was executed, or whether it was a partnership or 
voluntary association of persons. There is no reason why two or more 
persons may not engage in business andadopt acompany name. The 
fact that ‘‘ Pres.” and ‘‘Sec.” are added to the names does not limit 
the obligation of the Ramsdells. The language of the body of the 
instrument cannot be controlled by the mere description of the person 
whose name is signed thereto (Day v. Ramsdell, 52 N. W. 208; see 
also 90 Iowa 731 ; 747). 

Before the Supreme Court of Illinois came the following : 

“*7 or we promise to pay,” etc. 
Coleman F Ames White Lead Co. 


Per C. 1. Williams, Sec. 
Geo. J. Williams, Gen. Manager. 


In an action by the payee against Geo. J. Williams it was contended 
the word ‘‘per”’ applied only to the first-named officer because it did 
not appear before both and neither were connected by the word ‘‘and;” 
hence the signature of the second officer with his official designation 
created an individual liability and the note was the joint note of the 
corporation and Geo. J. Williams. But, held, the word ‘‘ per” applies 
to both ; it would be unusual to write ‘‘per” twice. Nor does ‘‘I or 
we” in the body of the note affect or change the legal import of the 
instrument. There is no personal pronoun which is properly adapted 
to use by a corporation making a note. A proper method is to repeat 
the name of the corporation in the body of the note but the word 
‘‘we” is frequently used by a corporation. The note upon its face is 
the note of the corporation alone (Williams v. Harris, 198 Il. 501). 

The following is a corporation form : 

“We promise to pay,” ete. 


For the Dubuque Times Co. 
Fred. S. Winslow, Treas. 


Winslow is not personally liable. It is a corporation note. It 
falls with the class where a principal is disclosed and where, having 
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the authority, the agent purports to bind the principal, not himself 
(Wheelock v. Winslow, 15 lowa, 464). 
The following came before the Supreme Court of California: 


“The Ocean Mining Company promise to pay,” etc. 
James Harter, Trustee. 
S. WN. Stranahan. 


In an action by an indorsee against the company and Harter and 
Stranahan, held, the note shows it was not their intention to bind 
themselves personally. The promise is that of the company and this 
being the character of the instrument appearing on its face, it is bind- 
ing on the company alone (Shaver v. Ocean Mining Co., 21 Cal. 45). 

The following was held to be a corporation note in Maine: 

‘* We, the subscribers for the Carmel Cheese Manufacturing 
Company promise to pay,” etc. 
F, A. Simpson, 
Rufus Work, 
A. S. Garland. 

In an action by the payee against the makers individually, it was 
held the note of the corporation and not the personal obligation of 
the individual signers. If the words ‘‘for the Carmel Cheese Manu- 
facturing Co.” had been omitted from the body of the note and had 
been written against the signatures, the note would have been the 
note of the company. The language used discloses the name of the 
principal and is equivalent to a declaration by the defendants that 
they promise on behalf of their principal and not for themselves; 
both parties must have so understood it (Simpson v. Garland, 72 Me. 
40). 

In Alabama the following was held the note of the Company: 

‘“*‘We promise to pay,” etc. 
For the Montgomery Iron Works. 
J. S. Winter, President, 
Sanders Irving, Secretary. 


The payee sued Winter but it was held prima facie the contract of 
the corporation and not of Winter personally. ‘‘The note standing 
by itself did not import an obligation of the defendant and as it was not 
proposed to introduce any other evidence in connection with it, it was 
properly excluded.” (Roney v. Winter, 37 Ala. 277) 

The following is from Wisconsin: 


“The Gymnastic Association of the North Side of Milwaukee 
and we, the undersigned, promise to pay,” ete. 
Der Turn Verein Der Nord Seite von Milwaukee by 
Jacob Poss. 
August Lindenlaub. 
Three other names. 


The payee sued Poss and the other individual signers. It was held 
a joint note of the corporation and individuals and the five signers were 
personally liable. The words ‘‘we the undersigned” refer unmis- 
takably to persons other than the corporation (Nunnemacher v. Poss, 
116 Wis. 444). 
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Also from Wisconsin : 


‘*The Northwestern Straw Works promise to pay,” etc 
The Northwestern Straw Works, 
E. R. Stillman, Treas. 
John W. Mariner. 


In an action by an indorsee of the payee wherein it was sought to 
hold Mariner individually liable as joint promisor with the North- 
western Straw Works, held, the note was ambiguous ; it should have 
put a bona fide purchaser on inquiry as to whether Mariner was in- 
dividually bound, and extrinsic evidence was admissible to prove that 
Mariner signed as an officer of the corporation but had neglected to 
add ‘‘secretary”’ to his name (Germania Nat. Bank v. Mariner, 23 
B. L. J. 971). 


CIRCUITOUS COLLECTIONS. 


CCORDING to the custom of banking business nowadays, checks 
received on deposit or for collection, which are payable at dis- 
tant points, are forwarded to and through correspondents in 

many instances, instead of being mailed direct to an agent at the place 
of payment, the result being that the item frequently is not presented 
for payment to the bank upon which it is drawn until several days 
after the time when it would have been presented if mailed direct to 
an agent at the place where the drawee is located. 

According to the rules of the common law, this method of pre- 
sentment through circuitous channels is declared to be not within the 
requirements of ‘‘due diligence” or ‘‘reasonable time” and asaresult, 
where the bank upon which the check is drawn has failed, or the funds 
of the drawer have been withdrawn or attached, between the time of 
possible, and that of actual, presentment of the check, the holder is 
declared to have lost recourse upon prior parties by reason of his neg- 
ligence in making presentment or, if he is a collecting a, he will 
be held liable to his principal for such negligence. 

These strict rules of the common law had their origin long ago and 
do not take into consideration the present necessities of business. 
The only practicable way in which the enormous volume of out-of-town 
checks can be collected at the present day is through banking chan- 
nels and by the methods which bankers find necessary. 

To legalize banking methods of check collection, a statute was en- 
acted in Vermont in 1896 and again in Kentucky in 1904, to the 
following effect :. 

‘‘An act declaring what shall be considered due dili- 
gence in the collection of a check or draft. 

It is hereby enacted by the General Assembly of the 
State of Vermont: 

Section 1. In order to hold the maker, indorser, 
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guarantor or surety of any check or draft deposited with- 
or forwarded to any individual or bank for collection, or 
owned by any individual or bank, it shall be sufficient 
for said individual or bank to forward the same in the 
usual commercial way now in use, according to the regu- 
lar course of business, and the same shall be considered 
due diligence in the collection of such check or draft. 

Section 2. This Act shall take effect from its pas- 
sage.” 

But now we must notice an important decision by the supreme 
court of Iowa which, if sound, would render such statutes unnecessary 
in all states governed by the Negotiable Instruments Law. That de- 
cision, full report of which is published in this number, in effect holds 
that the methods of banks of presenting distant checks through a 
chain of correspondents is legalized by that provision of the Negotia- 
ble Instruments Law which declares that ‘‘in determining what is a 
reasonable time, regard must be had to the nature of the instrument, 
the usage of trade or business, if any, with respect to such instru- 
ments and the facts of the particular case.”’ 

In the case before the court, a check drawn on a bank at Green- 
ville, lowa, had been indorsed at Plover, 45 miles distant. The in- 
dorsee, instead of forwarding the check direct to Greenville, sent it 
south to its correspondent at Des Moines, which in turn forwarded 
the check to a correspondent at Spencer, from whence it went to 
Greenville, the check taking about six days in transmission and being 
refused payment because the drawer had stopped payment in the in- 

terim. The action was against the indorser who had transferred the 
‘check at Plover. If the strict rules of the common law were to apply 
to this case, he would have been discharged, but the court held that 
under the Negotiable Instruments Law, which applied, the method of 
presentment adopted was within a reasonable time, as the banking 
custom of presenting distant checks through a chain of correspon- 
dents was a usage legalized by that law, and binding upon the in- 
dorser even though he denied knowledge thereof. 

This decision is the first that has ever been rendered, we believe, 
which construes the Negotiable Instruments Law to sanction banking 
customs of circuitous collection. It is, therefore, most important. If 
the Negotiable Instruments Law is to receive this construction, and 
it seems a most reasonable one, then there is no necessity of further 
efforts for enactment in the different states of separate statutes specifi- 
cally declaring what is due diligence in the collection of checks and 
drafts with the idea of legalizing necessary banking customs for, as 
seen, wherever the Negotiable Instruments Law exists, such customs 
are already legalized by that law. 





BANKING LAW. 


Ts Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


PLEDGE OF NATIONAL BANK STOCK. 


Bank taking national bank stock in pledge and causing to be transferred to em- 
ploye—Where bank afterwards credits upon pledgor’s note supposed value of 
stock and proves claim against pledgor’s estate for balance, it acquires beneficial 
ownership and becomes liable to assessment as a stockholder upon failure of na- 
tional bank, although stock registered in name of another. 


Ohio Valley National Bank vy. Hulitt, Receiver, Supreme Court ef United States, January 7, 1907. ‘> 


a — * 


A national bank made a loan of $10,000, taking a note of the borrower secured 
by pledge of his stock in another national bank. The borrower died, leaving the 
note due and unpaid. The bank caused the stock to be transferred on the books tq 
the name of one of its employes. Thereafter the bank with the consent of the adg 
ministrator, credited on the note the supposed value of the stock at the date of MD 


credit, and filed its proof of claim against the pledgor’s estate for balance of the ir 
debtedness. 

Held: The effect of the credit was to vest title to the national bank stock in th 
bank, the latter becoming the beneficial owner thereof, and upon failure of the n 
tional bank which issued the stock, the bank was liable, as shareholder, for the amoun®¥% 
of the assessment directed by the Comptroller. F 

In construing the national banking act, the supreme court does not limit the lia- 
bility to registered stockholders. While the registered stockholders may be held lia- 
ble to creditors regardless of the true ownership of the stock, and the pledgee of the 
stock, not appearing otherwise, is not liable, although the registered stockholder may 
be an irresponsible person of his choice, yet, where the real ownership of the stock is 
in one, his liability may be established, notwithstanding the registered ownership is in 
the name of a person, fictitious or otherwise, who holds for him. 


In error to the United States Circuit Court of Appeals forthe Sixth 
Circuit to review a judgment which reversed a judgment of the Cir- 
cuit Court for the Soutnern District of Ohio in favor of defendant in 
an action to enforce the statutory liability of a shareholder in a na- 
tional bank, with a direction to enter judgment for plaintiff. Affirmed. 

Statement by Mr. Justice Day: 

This case was begun in the United States circuit court by John 
Hulitt as receiver of the First National Bank of Hillsboro, Ohio, against 
the Ohio Valley National Bank, to recover the amount of an assess- 
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ment upon certain shares of the stock of the Hillsboro Bank, which 
had become insolvent, which assessment was directed by the Comp- 
troller of the Currency in accordance with the provisions of the na- 
tional bank act. The case was tried upon an agreed statement of 
facts, from which it appears that on March 18, 1893, one Overton S. 
Price, for a loan of $10,000, gave his promissory note of that date to 
the Ohio Valley Bank, due ninety days after date, payable to his own 
order and indorsed by him, and deposited as collateral security for the 
note, among other securities, fifty shares of stock of the said First 
National Bank of Hillsboro,Ohio. The note had a power of sale attached 
to it, signed by Price, and authorizing the holder to seli or collect any 
portion of the collateral, at public or private sale, on the non-perform- 
ance of the promise, and at any time thereafter, without advertising 
or otherwise giving Price notice, and providing that, in case of public 
sale, the holder might purchase without liability to account for more 
than the net proceeds of the sale. 

On December 25, 1893, Price died, leaving the note due and un- 
paid, and no payments have been made thereon except as hereinafter 
stated. 

On June 18, 1894, the bank made a transfer of the pledged stock 
of the First National Bank of Hillsboro, and also of certain other stock 
in the Dominion National Bank of Bristol, Virginia, to one Henry 
Otjen, an employee of the bank, and pecuniarily irresponsible. The 
shares were transferred on the books of the banks and new certificates 
issued in the name of Otjen and delivered to him on July 7, 1894. 
Otjen indorsed the certificates in blank. No money passed in consid- 
eration of the transfer, and none was expected, nor was any credit 
given or indorsed on the note by reason thereof. 

The transfer was made upon the understanding and agreement be- 
tween Otjen and the bank that Otjen should hold the stock as security 
for the indebtedness of the estate of Price upon the note, he to apply 
any amounts which he might realize from said stock as credits upon 
the note. In pursuance of this agreement Otjen subsequently paid 
the bank sums received from the Dominion National Bank on account 
of dividends received until the sale of that stock, when the proceeds 
of sale were likewise applied by him upon the note. 

On February 19, 1896, the bank prepared proof of claim against 
the estate of Price, and, at that time, believing the stocks transferred 
to Otjen to afford a reasonable security for the note to the amount of 
$4,484, indorsed a credit for that sum upon the note, as follows: 

“Forty-four hundred and eighty-four ($4,484.00) dolls. paid onac. of within 
note June 18, 94, being proceeds of sale of 30 shrs. stock Dominion National 
Bank and 20 shares of stock 1st National Bank of Hillsboro, O.” 

The bank filed its proof of claim for the balance of the indebted- 
ness upon the note; that no consideration was paid for said credit, 
and the same was not entered on the bank’s books; that all dividends 
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arising upon the distribution of the estate of Price were applied upon 
the note. 

The Hillsboro bank continued to do business until July 16, 1896. 
From the date of transfer at all times the stock appeared on the books 
of the Hillsboro bank in the name of Otjen there being nothing on the 
books to connect the Ohio Valley National Bank with the stock, or to 
indicate that it had any interest therein; that the defendant bank at 
no time performed any act of ownership, or exercised or attempted to 
exercise any of the rights of a stockholder in said bank, or of the Do- 
minion National Bank,unless the acts stated were, in legal intendment, 
of that character. The Ohio Valley National Bank procured the 
shares to be transferred to Otjen because it was unwilling to assume 
the risk of the statutory liability of a stockholder in respect thereto. 
The circuit court of appeals held the bank liable as a stockholder (69 
C. C. A. 609, 137 Fed. 461), and directed judgment accordingly. 

Mr. Justice Day, after making the foregoing statement, delivered 
the opinion of the court: 

Section 5151 of the Revised Statutes (U. S. Comp. Stat. rgo1, p. 
3405) provides that the shareholders of every national banking asso- 
ciation shall be held individually responsible, equally and ratably, not 
one for another, for all contracts, debts, and engagements of such as- 
sociation to the extent of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested in such shares. This 
section undertakes to hold all shareholders responsible, and questions 
have arisen under varying circumstances as to what constitutes such 
shareholder. 

In Anderson v. Philadelphia Warehouse Co. 111 U. S. 479, it was 
held that the mere pledgee, who had never acted as a shareholder, 
would not be liable as such, notwithstanding the stock was transferred 
on the books of the bank and the certificate issued to an irresponsible 
person, in that instance a porter in the employment of the company, 
and this although the transfer had been thus made for the purpose of 
avoiding liability which might be incurred by the shareholders of the 
bank, in case of insolvency. In the course of the opinion, Mr. Chief 
Justice Waite, speaking for the court, recognized that the real owner 
might be held liable as a shareholder, but in that case the facts showed 
the warehouse company, sought to be held asashareholder, was never 
other than a pledgee, and that notwithstanding the transfer to the ir- 
responsible person, the real ownership of the stock remained in the 
original holder. 

In Pauly v. State Loan & T. Co. 165 U. S. 606, the subject was 
considered at length, and it was held that one who was described in 
the certificate as a pledgee, and who in good faith held the shares as 
such, was not a shareholder, subject to the personal liability imposed 
by $5151. The previous cases in this court were reviewed, and in 
summing up the rules relating to the liability of shareholders in na- 
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tional banks, deducible from previous decisions, among other things 
it was said: ‘‘That the real owner of the shares of the capital stock of 
a national banking association may, in every case, be treated as a 
shareholder within the meaning of § 5151." Andagain: ‘‘The object 
of the statute is not to be defeated by the mere forms of transactions 
between shareholders and their creditors. The courts will lock at the 
relations of parties as they actually are, or as, by reason of their con- 
duct, they must be assumed to be, for the protection of creditors. 
Congress did not say that those only should be regarded as share- 
holders, liable for the contracts, debts, and engagements of the bank- 
ing association, whose names appear on the stock list distinctly as 
shareholders. A mistake or error in keeping the official list of share- 
holders would not prevent creditors from holding liable all who were, 
in fact, the real owners of thestock, and as such had invested money 
in the shares of the association. As already indicated, those may be 
treated as shareholders within the meaning of $5151 who are the real 
owners of th: stock, or who hold themselves out, or allow themselves 
to be held out, as owners in such way and under such circumstances 
as, upon principles of fair dealing, will estop them, as against credi- 
tors, from claiming that they were not, in fact, owners.” 

And in Rankin v. Fidelity Ins. Trust & S. D. Co. 189 U.S. 242, 
252, the doctrine was stated that a defendant who was in fact the 
owner of shares of stock could not avoid liability by listing them in 
the name of another, notwithstanding it might do so if it were the 
mere pledgee of the stock ; and further, that the case then under con- 
sideration turned upon the actual ownership of the shares, which 
question was properly left to the jury. And to the same effect are 
well-considered cases in other courts, federal and state. It was held 
that the real owner might becharged, although his name never appeared 
upon the booksofthe bank. Davisv. Stevens, 17 Blatchf. 259, opinion 
by Mr. Chief Justice Waite ; Houghton v. Hubbell, 33 C. C. A. 574; 
Laing v. Burley, 1o1 Ill. 591 ; Lesassier v. Kennedy, 36 La. Ann. 539. 

Assuming, then, the established doctrine to be that the mere pledgee 
of national bank stock cannot be held liable as a shareholder so long 
as the shares are not registered in his name, although an irresponsible 
person has been selected as the registered shareholder, we deem it 
equally settled, both from the terms of the statute attaching the 
liability and the decisions which have construed the act, that the real 
owner of the shares may be held responsible, although in fact the 
shares are not registered in his name. As to such owner the law 
looks through subterfuges and apparent ownerships and fastens the 
liability upon the shareholder to whom the shares really belong. 

Applying these principles to the case at bar, we think there can be 
no doubt of the liability of the Ohio Valley National Bank in this case. 
Conceding that it was exempt so long as the relation which it held to 
the stock was that of a pledgee, and that Otjen was the registered 
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stockholder, holding for the benefit of the bank as pledgee, and not 
as owner,—what was the attitude of the parties after the death of 
Price, and the credit of the supposed value of the stock upon the note, 
and its presentation for allowance and acceptance by the representa- 
tives of Price’s estate? As the foregoing statement shows, the stock 
was originally delivered to the bank, with a power of public or private 
sale for the liquidation of the pledge. After the death of Price the 
bank caused the stock to be registered in the name of Otjen. After 
proof of the claim the dividends paid out of the Price estate were 
credited upon the note. If the bank had followed literally the authority 
of the power of attorney attached to the note and sold the stock at 
public or private sale, and itself become the purchaser, we take it 
there could be no question that it would thus have become the real 
owner of the stock, and, within the principles of the cases heretofore 
cited, the shareholder, liable under the terms of the statute. We think 
what was in fact done necessarily had the same effect ; the bank applied 
the value of the stock with the consent of the pledgor, and thus vested 
the title in the bank. 

It is urged that although the indorsement upon the note in the 
form in which it was presented to Price’s administrator recited credit 
as of June 18, 1894, being proceeds of a sale of the stock, there 
never was a sale in fact, and that the bank is not estopped by anything 
shown in the case from showing the true situation and the actual 
transaction between the parties. 

Conceding, for this purpose, that Price’s representative could have 
insisted upon a strict performance of the power conferred in the 
authority given to the bank as to the disposition of the collateral, yet, 
if the representative of Price desired to do so, there was nothing to 
prevent him from waiving a strict compliance with the terms named, 
and permitting the bank to acquire title to the stock by crediting its 
value on the note. This is in fact what was done. Instead of selling 
the stock, the bank, in executing the authority conferred, indorsed 
what it deemed the value of the stock, as of the date of the credit, 
upon the note, and, reduced by the amount of this valuation, presented 
the note to the administrator of Price, who must have allowed the claim 
in this form, as it is specifically stated that the subsequent dividends 
upon the claim were paidto the bank. By this transaction, who became 
the real owner of the stock? Certainly not Otjen, for it is not con- 
tended that he was other than a mere holder of the stock as collateral 
security to the bank, without any beneficial interest. Price had died, 
and his representative had allowed the claim, showing the application 
of the value of the stock as a credit upon the note. If Price’s repre- 
sentative could have objected to the form in which the bank liquidated 
the pledge, he did not do so, but accepted the bank’s method of di- 
vesting him of title by allowing the claim with the credit upon it. 
The bank thus became the beneficial owner of the stock, and had the 
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Hillsboro National Bank continued solvent it certainly could not have 
denied to the Ohio Valley Bank, after this transaction, the rights and 
privileges of a stockholder. 

As we have seen, this court, in construing the banking act, has 
not limited the liability to the registered stockholders. While the 
registered stockholders may be held liable to creditors regardless of 
the true ownership of the stock, and the pledgee of the stock, not 
appearing otherwise, is not liable, although the registered stockholder 
may be an irresponsible person of his choice, yet, where the real owner- 
ship of the stock is in one, his liability may be established, notwith- 
standing the registered ownership is in the name of a person, fictitious 
or otherwise, who holds for him. 

We think the Circuit Court of Appeals did not err in holding the 
bank, in view of the facts shown in the case, as the true owner and 
responsible shareholder of the stock in question. 

Judgment affirmed. 


PRESENTMENT OF CHECK FOR PAYMENT. 


Transmission by Circuitous Route—Reasonable Time under Negotiable Instruments 
Law—Indorser liable upon dishonor. 


Plover Savings Bank v. Moodie, Supreme Court of Iowa, December 15, 1906. 

The holder of two checks drawn upon a bank at Greenville, lowa, who acquired 
them from the payee, indorsed and negotiated them for value to a bank at Plover, 
Jowa, 45 miles distant from the drawee, on March 12th. The Plover bank forwarded 
the checks to its Des Moines correspondent, which mailed them to its correspondent at 
Spencer, which turned them over to another bank at Spencer, the correspondent of 
the drawee, and the latter mailed the checks direct to the drawee bank, which received 
them March toth. Prior thereto, the drawer had stopped payment because of the 
payee’s fraud. The checks were protested and indorsers notified, 

In an action by the Plover bank against its indorser, the latter claimed he 
was released by negligence in presentment. In holding the indorser liable the court 
decides: 

1. Under the Negotiable Instruments Law, a check must be presented for pay- 
ment within a “ reasonable time” to hold the indorser and by that law, one of the 
standards by which reasonable time is determined, is the usage of the business world. 
The method of banks of presenting distant checks, through a chain of correspondents, 
is matter of common knowledge, and presentment according to that method is within 
a reasonable time. 

2. Checks may be negotiated, from hand to hand, from bank to bank and from city 
to city, within reasonable limits, no matter how long outstanding, provided one 
negotiation promptly follows another, and a prior indorser will remain liable where 
presentment for payment is made within a reasonable time from the last negotiation. 

3. The rule that presentment for payment direct to the drawee, is negligence, 
will not be applied to release an indorser where he is not injured thereby, as by failure 
of the drawee or dishonor of the check by the latter’s fraud or negligence; the rule 
does not apply where the check is dishonored because payment has been stopped by the 
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drawer and the indorser is in the same position as if the check had been independently 


presented and protested. aor 
4. An indorser’s ignorance of banking customs of circuitous presentment does 


not relieve him from the binding effect of such customs. 
5. This opinion not to be construed as sanctioning unreasonably circuitous routes 


and methods. 


Prover 


Dis Mowers 


Appeal from District Court, Palo Alto County. Affirmed. 


On March 8, 1903, C. F. Scholer, a customer of the Greenville 
Bank (Clay County, Iowa), delivered his check for $50 on the bank 
payable to the order of Claude Heathman. On March 12, Scholer 
gave a further check for $50 to Heathman. 

On or about March 12th, Heathman indorsed and delivered both 
checks to one Moodie. 

On Friday, March 13th, Moodie indorsed and delivered the checks 
to the Plover Savings Bank (Pocahontas County, Iowa) in exchange for 
a $100 certificate of deposit, which was afterwards paid. 

Plover and Greenville are but 45 miles apart, but on different lines 
of railway, and the course of the mails between them is indirect. Had 
the Plover Savings Bank mailed the checks to the Greenville Bank on 
Saturday, they would probably not have reached destination until 
after banking hours Monday, March 16th. 

Instead of sending the checks direct to Greenville, the Plover bank, 
following its customary method in such matters, sent the checks to its 
correspondent, the Des Moines Savings Bank, at Des Moines, by the 
first mail in that direction Saturday, March 14th. 

On Monday, March 16th, the Des Moines Savings Bank forwarded 
the checks to their correspondent, the Citizens State Bank at Spencer 
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(Clay County), where they were received Tuesday, March 17th. On 
the same day the Citizens State Bank turned the checks over to the 
Citizens National Bank of Spencer, which was the local correspondent 
of the Greenville Bank. 

On Wednesday March 18th, the Citizens National Bank forwarded 
the checks direct to the Greenville Bank by the daily mail and they 
were received by the Greenville Bank on the morning of Thursday 
March roth. 

Prior to receipt, probably about March 16th or 17th, the drawer, 
Scholer, had stopped payment, claiming the checks had been procured 
from him by fraud. The Greenville Bank therefore, on March roth, 
caused the checks to be duly protested. 

The Plover Savings Bank thereupon brought this action against 
Moodie, as indorser of the checks. 

The defense was negligence in presenting the checks for payment. 

It was shown in evidence that the method adopted in forwarding 
the checks for presentation and demand of payment was in accordance 
with the general custom prevailing among banks in dealing with 
checks drawn upon other banks not doing business in the same city 
or town, and cashed by the receiving bank. No evidence was offered 
to show that either of the banks, receiving these checks after their 
indorsement by Moodie, failed to forward them on their way on the 
business day of their receipt, or on the following business day. 

In affirming a judgment for the Plover Savings Bank against 
Moodie, the indorser, it is 

Held: 1. It is said that in failing to forward the checks by the 
most direct route from Plover to Greenville, and by electing to send 
them by a more circuitous route through the hands of correspondent 
banks, the Plover Savings Bank occasioned an unreasonable delay in 
the presentation of the checks to the drawee fer payment and thereby 
discharged the indorser from liability thereon. 

NEGOTIABLE INSTRUMENTS LAW REQUIRES PRESENTMENT OF CHECK IN 
“REASONABLE TIME,” ACCORDING TO USAGES OF BUSINESS WORLD, 
IN ORDER TO HOLD INDORSER. 

By the terms of the Negotiable Instruments Law, a bank check, 
in the ordinary form, is classed as a bill of exchange payable on de- 
mand (Code 3060--a 185). By the same statute it is provided that to 
charge the indorser of a bill of exchange payable on demand, presenta- 
tion to the drawee and demand of payment shall be deemed sufficient 
if made within a reasonable time after its issue, or after the last 
negotiation of such bill (3060-a 71). It is also further provided that, 
in determining what is a ‘‘reasonable time” within the meaning of 
this act, regard must be had to the nature of the instrument, the usage 
of the trade or business, if any, with respect to such instruments, and 
the facts of the particular case (3060-a 193). Contrary to the require- 
ment for notice to the indorser of the dishonor of a check or bill on 
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presentation for payment (3060~a 103) the holder of the indorsed paper 
is not held to any fixed or invariable limit of time in which to make 
such presentment and demand. He is required to act with reasonable 
diligence and promptitude taking into consideration the nature of the 
instrument, the usages of the business world and the peculiar facts, if 
any, attending the particular transaction in hand. 

CIRCUITOUS PRESENTMENT THROUGH CHAIN OF CORRESPONDENT BANKS 
ALLOWABLE UNDER “REASONABLE TIME” REQUIREMENT OF NEGOTIABLE 
INSTRUMENTS LAW, AS THAT LAW MAKES THE USAGES OF BUSINESS 
ONE OF THE STANDARDS BY WHICH REASONABLE 
TIME IS DETERMINED. 

With this rule as our standard, the record presents nothing to sup- 
port a finding that the delay, if any, in presenting the checks for pay- 
ment, was chargeable to negligence on the part of the Plover Savings 
Bank. 

It was shown by the evidence without controversy—indeed it isa 
matter of common knowledge—-that, by the system to which the hand- 
ling of such business has been reduced, the innumerable checks and 
bills received by the banks scattered all over the country flow in con- 
centrating currents to distributing banks, where they go out to corres- 
pondent banks at or near the city or town where the drawee banks 
are located, for collection. 

To hold that the time between the issue of a check upon a distant 
bank and its presentation for payment by this method is unreasonable, 
and serves to discharge the indorser, would not only tend to create 


disastrous confusion in this most important branch of business, but 
to a disregard of the statute which makes the usage in such business 
one of the standards by which the reasonableness of the time of pre- 
sentation for payment is to be determined. 


CHECKS MAY BE NEGOTIATED WITHIN REASONABLE LIMITS SO LONG AS ONE 
NEGOTIATION PROMPTLY FOLLOWS ANOTHER, NO MATTER HOW LONG 
OUTSTANDING, AND INDORSER WILL REMAIN LIABLE, 

Again, as disclosed by the testimony, the transaction under con- 
sideration was not a simple matter of collecting checks deposited with 
the Plover Savings Bank for that purpose. The checks were nego- 
tiated by Moodie to the bank and the latter paid full value therefor. 
The Plover Savings Bank indorsed the checks to the Des Moines Sav- 
ings Bank, receiving credit upon its deposit account with the latter 
for the full amount as for a deposit of so muchcash. In other words, 
the checks were negotiated by the Plover Savings Bank to the Des 
Moines Savings Bank and under the statute already quoted (3060—a 
71) reasonable time for presentation and demand is to be reckoned from 
the last negotiation of the paper. 

Checks are an almost universal substitute for money. They pass 
from hand to hand, bank to bank, and city to city, and, within rea. 
sonable limits, it may be said that no matter how long they remain 
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outstanding, so long as one negotiation promptly follows another and 
the checks are in fact in circulation, the statute requires us to hold 
that the indorser is not legally prejudiced by the consequent delay in 
their presentation for payment. 

Indeed, while at common law it is generally held that when one 
receives a check payable at a distant bank, reasonable diligence re- 
quires him to forward it for presentation not later than the next busi- 
ness day thereafter, yet it is equally well-settled that this rule is not 
always one of imperative obligation, but is at times made to give way 
by reason of circumstances which sufficiently rebut any presumption 
or inference of negligence on part of the holder. (Coal Co. v. Bow- 
man, 69 Iowa, 152). And, among other circumstances having a bear- 
ing upon this question, the general course of business has always been 
recognized as important. (Guelich v. Bank, 56 Iowa, 434; Freiberg 
v. Cody, 55 Mich. 108; Bank v. Dyer, 19 Conn. 136). Thus, even 
without the statute, it would be extremely doubtful whether a verdict 
for the indorser, Moodie, upon the ground here contended for could 
be upheld; and with it, we think the correctness of the ruling of the 
trial court thereon is not open to serious question. 


RULE THAT PRESENTMENT BY MAIL DIRECT TO DRAWEE IS NEGLIGENCE WILL 
NOT RELEASE INDORSER WHERE CAUSE OF DISHONOR WAS NOT DRAWEE 
BANK'S FAILURE, FRAUD OR NEGLIGENCE, BUT A STOP ORDER 
FROM THE DRAWER—NOTARY OF DRAWEE, WHO MAKES 
PROTEST IS FOR TIME BEING AGENT OF TRANS- 

MITTING BANK. 

2. It is next insisted that the act of the Citizens National Bank of 
Spencer in sending the checks to the bank on which they were drawn 
instead of to some suitable third person to present the same at the 
counter of the bank and demand payment thereon, was negligent as a 
matter of law and discharged the indorser. In support of this are 
cited Sash & Door Co. v. Bank, (Minn.) 78 N. W. 980, Scraper Co. v. 
Sadilek (Neb.) 69 N. W. 765, and other cases of like import. We have 
no doubt of the correctness of the precedents referred to, and we shall 
not hesitate to follow them in a proper case. The substance of the 
rule of these cases is that where the holder of a check or bill upon a 
distant bank places it in the hands of another bank for collection, and 
the latter sends the check direct to the hands of the bank which is 
under the duty of paying it, and thereby the claim is lost, the bank 
receiving it for collection will be held chargeable with negligence. In 
each of the cited cases and in all others of that class which have come 
under our observation, the drawee bank to which the paper has been 
sent for collection and remittance has closed its doors after receiving 
it and without remitting the amount due, or by some other act of neg- 
ligence or fraud occasioned a lo3s to the real party in interest which 
would not have occurred or might possibly have been avoided had 
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presentation and demand of payment been duly made by the collect- 
ing bank or by some suitable agent selected by it for that purpose. 

No such circumstances appear in this case. So far as appears 
from the record, the drawee bank was and is entirely solvent, the 
drawer had funds on deposit sufficient to pay the checks and the only 
reason why they were not honored was the notice received from the 
drawer to stop payment. The bank acted promptly, protested the 
checks at once, and gave due notice thereof to the payee and to the 
several indorsers. The parties stand in precisely the same position 
which they would have occupied had some third person presented the 
checks over the banks’ counter, and been met with the same refusal to 
pay. The notary who made the demand and protest was for the time 
being the agent of the transmitting bank, and we cannot see how 
such presentation and demand by him was any less efficient to protect 
such bank and all prior indorsers than would be the case had they 
been made by some other person who had been expressly authorized 
and employed to perform that service. (Bank of Manning v. Ger- 
man Bank, 107 Iowa, 543). 

INDORSER’S IGNORANCE OF CUSTOM OF BANKS TO PRESENT CHECKS CIR- 
CUITOUSLY, DOES NOT PREVENT APPLICATION OF STATUTE MAK- 
ING BANKING USAGES A FACTOR IN DETERMINING 
REASONABLE TIME—INDORSER PRESUMED 
TO KNOW CUSTOM, 

3. It is a sufficient answer to the objection that the indorser, 
Moodie, was not permitted to testify to his want of knowledge of the 
custom of banks with respect to the manner of transmitting checks 
for payment, that want of knowledge by one who negotiates and in- 
dorses a check, as to the usage of banks relating to its presentation 
for payment, cannot prevent the application of the statute which 
makes such usage a factor in determining whether due diligence has 
been shown. So, also, it may be said that the usage or custom here 
relied upon is not one of mere private or local character, but one of 
general observance in the banking business and as such will be pre- 
sumed to be known by all persons dealing with such institutions (12 
Cyc. p. 1044). The indorser, Moodie, knew that the checks were 
negotiable in character and as such were liable to pass from one in- 
dorser to another in their transmission to the bank of payment, and 
when he negotiated them, he must be held to have done so with refer- 
ence to the usual and ordinary manner in which such business is trans- 
acted, and to have consented to presentation, demand of payment 
being made in the manner which generally prevails among prudent, 
well-conducted banks. Had he negotiated them to a merchant, or 
farmer or other individual who in turn negotiated them to the Plover 
Savings Bank, Moodie, the indorser, being sued on his indorsement 
would not be heard to deny knowledge of the usage of banks with 
respect to such business, and we cannot see that such want of knowl- 
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edge would be of any more avail in a case like the present one where 
he indorses the paper direct to the bank. His contract, implied from 
his indorsement, was that if, upon presentation and demand within a 
reasonable time, the checks were dishonored, and due notice given 
thereof, he would make them good to his indorsee, and it can make 
no difference whether he did or did not understand what in law would 
be held a reasonable time for such presentment. 

COURT'S OPINION NOT TO BE CONSTRUED AS WARRANTING UNREASONABLY 

CIRCUITOUS ROUTES. 

Of course we are not to be understood as holding that banks are 
at liberty to adopt any usage or manner of business they see fit and 
escape all imputation of negligence for resulting losses to those with 
whom they deal. It is reasonable to hold that checks must go forward 
for presentation with due regard to the interest of the drawers and 
indorsers, and if banks adopt unreasonably circuitous routes and 
methods whereby loss results they should bear the burden, but, 
ordinarily, the natural caution which is engendered by self-interest 
will be sufficient to insure promptness and dispatch in the discharge 
of duties of this nature. Where, however, there is reasonable ground 
upon which to base the charge of negligence, the case should go to 
the jury under proper instructions. 


ATTACHMENT—BILL OF LADING. 


An attaching creditor acquires, through his attachment, no greater rights than his 
debtor has in the property at the time the attachment is levied; and where upon 
levy of an attachment upon a carload of oranges represented by a bill of lading 
issued to a debtor, tne latter has transferred the bill (or an order on the carrier for 
the goods, authorized by the bill) to a bank as security for the payment of a draft, 
for which the debtor has received value from the bank, the rigat to the goods is 
vested in the bank, and its lien thereon, (or the lien of one who succeeds to its 
rights by payment of the draft) is superior to that of the attaching creditor. 


Seward v. Miller, Supreme Court of Appeals of Virginia, December 6, 1906. 

On March 7, 1904 the California Citrus Union shipped from Cali- 
fornia, a carload of oranges to the California Fruit Agency, whose 
agent lived in Richmond, Va. The agent sold the oranges in the car 
to T. S. Wright, a dealer in Roanoke, Va., and while the car was in 
transit from California to St. Louis, he directed that it be diverted 
and carried to Roanoke, Va. 

On the 16th of March, the agent drew a draft on Wright for $384, 
the price of the oranges, and attached to the draft an order on the 
Norfolk & Western Railway Company directing that company to de- 
liver the car of oranges to Wright on payment of the freight and all 
other charges. 

On the next day, the draft with the order attached, was transferred 
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to the Planters’ National Bank of Richmond, discounted by it, and the 
proceeds placed to the credit of the California Fruit Agency. 

Upon the arrival of the car at Roanoke on the 24th of the month, 
the purchaser, Wright, who had the privilege of examining the oranges 
and rejecting them if they failed to come up to representations, did 
make an examination and refuse to take the oranges and so notified 
the agent of the California Fruit Agency. 

Thereupon the agent who was then in Roanoke, telephoned one 
Seward in Baltimore, Md. and after explaining to him the condition 
and quality of the oranges and Wright’s refusal to take them, sold 
them to Seward, who agreed to pay the draft on Wright which had 
been discounted and was held by the Planters National Bank. 

On the next day, March 2sth, Miller & Higdon brought an action 
of assumpsit against the California Fruit Agency and the California 
Citrus Union and sued out and had levied an attachment on the car of 
oranges, then standing on the tracks of the Norfolk & Western at 
Roanoke. 

Seward did not pay the draft until after the attachment was levied. 
The bill of lading expressly authorized the carrier to deliver the car 
upon the written order of the California Fruit Agency, without the 
bill of lading. 

Seward intervened in the action, claiming he was the owner of the 
attached property. 

Held: When the Planters National Bank discounted the draft on 
Wright, to which was attached the written order of the California 
Fruit Agency to the carrier to deliver the car to Wright upon pay- 
ment of freight and other charges, the bank became owner of the 
oranges until payment of the draft; for a bill of lading confers upon 
a person to whom it is transferred, the title to the goods; and this al- 
though the transaction is not intended to give permanent ownership, 
but to furnish security for advances of money or discount of commer- 
cial paper made upon the faith of it. 

The written order to the carrier to deliver had the same effect, 
under the facts of this case, as if the bill of lading itself had been at- 
tached to the draft. 

The indorsement and delivery of a bill of lading to a bank as col- 
lateral security for paper discounted, not only invests the bank with 
title to the goods, but operates as a delivery of the goods and the 
bank in such a case, if not the absolute owner, stands in the posi- 
tion of a mortgagee in possession and is not required, in order to pro- 
tect its lien, to have the papers recorded under section 2465 of the 
Code. 

When the attachment was levied, the oranges were not the property 
of the California Fruit Agency, They were either the property of the 
Planters National Bank or of Seward. If payment of the draft by 
Seward was necessary to invest him with title tothe oranges, then the 
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bank was their owner when the attachment was levied. If it be con- 
ceded that the agent of the California Fruit Agency had no authority 
to sell the oranges to Seward because they were no longer the property 
of his company, yet when the bank accepted payment of the draft 
from Seward, all its rights passed to him, and the attaching creditors 
had no greater rights against the oranges in his hands than they 
would have had against them if they had remained the property of the 
bank. 

The principle is well settled that an attaching creditor can acquire 
through his attachment no higher or greater rights to the property or 
assets attached than the defendant had when the attachment was levied, 
unless he can show fraud orcollusion by which his rights are impaired. 
If the property, when attached, is subject to a lien, bona fide placed 
upon it by the defendant, that lien must be respected and the attach- 
ment postponed to it. 

EXCESSIVE INTEREST BY MISTAKE NOT USURY. 


Computing interest at full legal rate on non-negotiable promissory note for three days 
grace in addition to term of note in mistaken belief that note negotiable and car- 
ried grace, not usurious. 


Sullins, et al. v. Farmers Exchange Bank, Supreme Court of Oklahoma, September 6, 1906. 


1. In the computation of interest at the full legal rate upon promis- 
sory notes negotiable in form due in six months, it is not usurious to 
compute the same fora period of six months and three days, notwith- 
standing a provision which rendersthem non-negotiable, because of an 
agreement to pay attorney’s fees if the same are placed in the hands of 
attorneys for collection, 

2. If in the computation of interest upon a contract the same is 
made upon a mistaken theory that days of grace would be allowed the 
maker in which to discharge his obligation, there being no intent to 
charge usurious interest, such mistake would not taint the entire 
transaction as usurious. 


IN THE FEDERAL COURTS. 


CuatreL MortGaAGE RECORDED WITHIN FOUR MONTHS OF Bank- 
RUPTCY, THOUGH GIVEN BEFORE,—A chattel mortgage given in Ohio 
to secure an antecedent debt which, by the state law must be recorded 
to render it valid as against lien creditors or subsequent purchasers 
or incumbrances of the mortgagor and which was not recorded until 
within four months of the mortgagor’s bankruptcy, though given be- 
fore, constitutes a preference under section 60a of the Bankrupt Act; 
and where, at the time the mortgage was given, the mortgagee had 
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reasonable cause to believe the mortgagor insolvent, the preference is 
voidable by the trustee in bankruptcy. Loeser v. Savings Deposit 
Bank & Trust Co., Circuit Court of Appeals, 6th Circuit, November 
22, 1906, 


CoLLaTeRAL Notre Lien.—The Hanover National Bank was New 
York correspondent of the American National Bank of Abilene, Texas; 
the New York bank kept a deposit account for the Texas bank and 
paid the latter’s checks and drafts upon it. From time to time the 
Texas bank forwarded notes or commercial paper made by various 
persons and owned by itself, indorsing the paper and offering it to 
the Hanover for sale, with a request that in case of purchase, the 
Hanover would credit its deposit account with the proceeds. 

On November 27, 1903 the Texas bank signed a written contract 
of hypothecation by which it agreed with the Hanover— 


“That all bills of exchange, notes * * * money and property 
of every kind owned by the undersigned * * * deposited with the 
said bank, or which may be in any wise in said bank, or under its 
control, as collateral security for loans or advances already made, or 
hereafter to be made, to or for account of the undersigned, by said 
bank, or otherwise, may be held, collected, and retained by said 
bank until all liabilities present or future of the undersigned * * * 
of every kind of said bank, now or hereafter contracted, shall be 
paid and fully satisfied.” 


In January, 1905, the Texas bank forwarded by mail to the Hanover 
four notes made by third persons, payable 30, 60, go days and six 
months respectively, with instructions: ‘‘We hand you for discount 
and credit.”” The Hanover received two of these notes January 14, 
and two January 16, and immediately notified the Texas bank by wire 
and letter, the paper was not satisfactory. After the first two notes 
had been mailed by the Texas bank, but before it had received notice 
of the Hanover’s refusal to discount them, it drew a check upon the 
Hanover for $3,825.45. 

This check was paid by the Hanover January 17th, resulting in an 
overdraft of about $3,500. Thereupon the Hanover, without consult- 
ing the Texas bank, credited the account of the latter $3,500 and 
notified it by mail, that it had made a ‘‘temporary loan” of that 
amount ‘‘against collateral in our hands.” Before the letter reached 
the Texas bank, that bank was in a receiver’s hands. 

The question for decision was whether the receiver was entitled 
to recover possession from the Hanover of the four notes, which de- 
pended upon the question whether the terms of the collateral note 
contract above set out authorized the Hanover to treat the notes as a 
security in its hands for an overdraft or indebtedness of the Texas 
bank, 

Discussing the question, the court said, in the absence of a contract 
of the above purport, it was the Hanover’s duty to return the notes 
upon concluding not to discount them, or await further instructions 
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from Texas. The Texas bank had not asked for a temporary loan 
and was entitled to have its notes used as it had directed, so as to 
realize their full proceeds; if not so used, it was entitled to dispose 
of them as it saw fit. 

As the notes had been forwarded for a specific use, they did not 
become subject to a general banker's lien. Such a lien does not attach 
upon securities which are deposited with the banker for a special 
purpose. 

The language of the hypothecation contract is susceptible of dif- 
ferent interpretations. It may be read as follows: 


“That all * * * notes * * * owned by the undersigned * * * 
* * * deposited with said bank * * * or which may be in any wise 
in said bank or under its control, as collateral security * * * or 
otherwise * * * may be held, collected and retained by said bank.” 


So read, it is capable of being construed as a pledge of all notes 
belonging tothe Texas bank that may in any way come into the hands 
of the Hanover, even though they come accidentally or against the 
will of the Texas bank. 

But such a reading omits a material part of the instrument, and 
when that is supplied, the instrument reads that 


All notes “ deposited with said bank * * * or under its control, 
as collateral security for loans or advances already made, or here- 
after to be made, to or for account of the undersigned by said bank, 
or otherwise,” may be held, collected etc. 


With these words supplied, the words ‘‘or otherwise” may be read 
as referring to the nature of the liability for which the collateral is 
security, and as meaning to pledge the collateral, not only for loans 
and advances, but also for any liabilities otherwise arising, such, for 
instance, as that of an indorser or surety upon the commercial paper 
of third persons. 

If the agreement had been intended to pledge all securities belong- 
ing to the Texas bank that might come in any manner into the hands 
of the Hanover, or even of all that might rightfully come to its hands, 
that intention could have been manifested unmistakably, and in very 
simple terms, by omitting the words ‘‘deposited” and ‘‘as collateral 
security,” etc. The latter are descriptive words which identify the 
securities which the bank may hold and collect by reference to the 
purposes for which they come into its hands. If the contention for 
the Hanover is correct, these words were used unnecessarily. 

The language of a contract is always presumed to be used with 
reference to the matter in the minds of the parties when they contract. 
Therefore words of broad signification will be interpreted with 1efer- 
ence to the subject matter of the contract, unless the intention is clear 
that they should be taken in the broad meaning. The parties here 
were contracting with reference to notes, property, etc., which should 
be deposited by the Texas bank with the Hanover or should come 
under its control as collateral security for certain obligations and 
liabilities, and the general words ‘‘or otherwise” should be held to 
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relate to notes and property which should come to the hands of the 
Hanover by way of deposit or collateral security, or some other kind 
of bailment. 

It is apparent, from the fact that the Texas bank is not named in 
the instrument, otherwise than as ‘‘the undersigned,” that it was one 
for general use prepared by the Hanover. Such instruments are 
always to be construed most strictly against the party by whom they 
have been prepared. This rule was applied to an instrument like the 
present one in Gillet v. Bank of America, 160 N. Y. 549. It is not to 
be inferred, in the absence of clear terms, that the Texas bank intended 
to authorize the Hanover to keep and collect such of its notes or 
property as it did not intend to part with, or such as might be obtained 
by the bank without its consent. 

The notes in controversy were never deposited by the Texas bank 
with the Hanover, nor did they come into its hands as collateral 
security within the commonly accepted meaning of these terms. They 
were temporarily in the hands of the Hanover under an option to 
purchase them. 

We conclude that they did not come within the terms of the pledge 
and that the Hanover did not obtain a lien upon them. 

If the check drawn by the Texas bank upon the Hanover which 
caused an overdraft of its account, had been drawn with knowledge 
of the Hanover’s refusal to discount the notes, a different question 
would be presented; but it is fair to assume this check was drawn in 
the expectation that before its presentation the notes would have been 
discounted and the proceeds credited to the Texas bank. 

The contention for the Hanover that it was entitled to set off or 
counterclaim the indebtedness owing to it by the Texas bank when 
the latter became insolvent, is wholly untenable. Such a defense is 
not available in an action at law for conversion, and if the Hanover 
had any right of equitable set-off, this should have been asserted by 
a bill in equity. 

Judgment in favor of Hanover National Bank, reversed.—Van 
Zandt, receiver, v. Hanover National Bank, Circuit Court of Appeals, 
Second Circuit, October 11, 1906. 


Passinc WorruH.iess Stare Bank Nore.—The defendant was in- 
dicted for passing a counterfeit $5 treasury note under Section 5431 
U. S. Revised Statutes. The note was a genuine $5 note of the Oil 
City Bank, a state institution, issued in 1862, and worthless. The 
contention was that it was in similitude of a $5 treasury note or green- 
back, for which it was liable to be mistaken. Held, the defendant 
cannot be convicted. This is a case to be dealt with by the state, and 
not the federal law. The federal government is only concerned with 
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protecting the people against spurious or counterfeit imitations of the 
money to which it gives currency, and to this the act (R. S. Sec. 5431) 
is to be confined. It cannot, indeed, be extended further, without 
intrenching upon the reserved rights of the states, which we must be 
careful to respect if the dual form of government which we have, is 
to be preserved.—United States v. Beebe, District Court, M. D. Penn- 
sylvania, October 20, 1906. 


ACCOMMODATION INDORSEMENT OF Firm NAME By PartNeR.—In an 
ordinary trading partnership, a partner has implied authority to bor- 
row money on the firm’scredit and to draw, accept, make and indorse, 
bills and notes in the firm name ; but he has no implied authority to 
sign the firm name as an accommodation indorser. 

If, however, such accommodation paper being negotiable comes to 
the hands of a bona fide purchaser for value before maturity, the firm 
will be liable to such purchaser thereon. Union Nat. Bank of Kansas 
City, Mo. v. Neill, Circuit Court of Appeals, Fifth Circuit, December 
I1, 1906. 


NEGOTIABLE INSTRUMENTS LAW PROTECTS HOLDER IN DUE COURSE 
FROM Usury DEFENSE. —In this case, where the defense of usury was 
interposed against a note, the court said: ‘‘In the view I take of this 
case, it is unnecessary to determine whether the $5,000 note was 
usurious in its inception or not, since I find that Mr. Wood (indorsee) 
became the owner and holder of it for full value before maturity and 
without notice of any illegality or infirmity connected therewith. 
These facts under the Negotiable Instruments Law of the state of 
New York, passed in 1897, render the note free from defenses avail- 
able to prior parties among themselves.’’ Wood v. Babbitt, Circuit 
Court, D. New Jersey, January 12, 1907. 


NEW BOARD MEMBER OF MISSISSIPPI VALLEY TRUST 
COMPANY, ST. LOUIS. 


The Board of Directors of the Mississippi Valley Trust Company on March 12, 
elected Henry W. Peters, president of the Peters Shoe Company, a member of the 
board. Mr. Peters will fill the unexpired term of the late William F. Nolker. 

The board created two offices, owing to the increase in business. Louis W. Fricke, 
president of the St. Louis Chapter of the American Institute of Bank Clerks, who has 
been general bookkeeper of the institution for several years, was elected fourth 
assistant secretary. George Kingsland, formerly connected with the Central Union 
Brass Company, and who has been associated in several important real estate trans- 
actions in St. Louis City and County, was elected assistant real estate officer. 

The board declared the quarterly dividend of $4 per share or $120,000, The 
dividend is payable on April 1, to stockholders of record on March 21. 





LEGISLATION IN 1907. 


EXEMPTION OF MONEY, MORTGAGES AND OTHER CRED- 
ITS FROM TAXATION IN WASHINGTON. 


Be it enacted by the Legislature of the State of Washington: 
Section 1. That section 3 of Chapter LXXXIII of the laws of 1897, amended 
June 12, 1901, is hereby amended to read as follows: 


Section 3. Personal property, for the purpose of taxation, shall be construed to 
embrace and include, without especially defining and enumerating it, all goods, chat- 
tels, stocks or estates; all improvements upon lands, the fee of which is still vested 
in the United States, or in the State of Washington, or in any railroad company or 
corporation, and all and singular of whatsoever kind, name, nature and description, 
which the law may define or the courts interpret, declare and hold to be personal 
property, for the purpose of taxation, and as being subject to the laws and under the 
jurisdiction of the courts of this state, whether the same be any marine craft, as ships 
and vessels, or other property holden under the laws and jurisdiction of the courts of 
this state, be the same at home or abroad: Provided, That the ships or vessels 
registered in any custom house of the United States within this state, which ships or 
vessels are used exclusively in trade between this state and any of theislands, districts, 
territories, states of the United States, or foreign countries, shall not be listed for the 
purpose of or subject to taxation in this state, such vessels not being deemed property 
within this state: Provided, That mortgages, notes, accounts, moneys, certificates of 
deposit, tax certificates, judgments, state, county, municipal and school district bonds 
and warrants shall not be considered as property for the purpose of this chapter. 


Approved February 28, 1907. 

Nore.—Thisis something unique in the way of tax leg- 
islation. It exempts that species of personal property 
known as money and credits from taxation. Hereafter 
there will be no tax in Washington on moneys, mortgages 
or the various evidences of indebtedness stated in the law. 
A depositor will not be taxed because of the money he has 
in bank, and no longer tempted to evade such a tax be- 
cause of inequality of enforcement of taxes of this kind. 
The law is believed to be in accordance with the true 
principles of taxation and it will be of interest to note the 
realization of its beneficial effect in the attraction of capi- 
tal to the state, which, it is believed, will result. 


BURGLARY WITH EXPLOSIVES—MONTANA. 


AN AcT defining the crime of burglary with explosives and fixing punishment 
therefor. 
Be tt enacted by the Legislative Assembly of the State of Montana : 

Section 1. Any person who enters a building belonging to another with intent to 
commit a felony or other crime by the use of nitroglycerine, dynamite, gun powder 
or other high explosives or who commits burglary by the use of any such explosives 
is guilty of burglary with explosives. 

Section 2. Burglary with explosives is punishable by imprisonment in State Prison 
for not less than fifteen years, and not more than forty years. 
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Section 3. This Act shall be in full force and effect from and after its passage 
and approval. 
Approved March 6, 1907. 
Notre.—The bankers of Montana are to be congratu- 
lated in having this law upon the statute book. It is 
similar to that enacted in Maryland in 1906, and which 
was included in the pamphlet of proposed laws issued 
by the Standing Law Committee of the American Bankers’ 
Association, except that it does not confine the entry to 
the nighttime, and describes the burglar as one who en- 
ters ‘‘with intent to commit a felony or other crime,” in- 
stead of, as in the Maryland law, one who enters ‘‘with 
intent to commit some crime.”” Under such a law, aman 
who entered a bank in the daytime, as did the one who 
entered the Fourth Street National in Philadelphia and 
threw an explosive which did not happen, as was unfortu- 
nately the case there, to kill himself or any one else in the 
bank, but simply smashed up the furniture, might be 
convicted. 


BANKING CORPORATIONS—STATE BANK EXAMINER-- 
MONTANA. 


AN ACT relating to Banks and Banking Corporations and to Trust Deposit and 
Security and Saving Bank Corporations and Repealing Section 4061 of the 
Political Code of Montana relating to Licenses. 

Be it enacted by the Legislative Assembly of the State of Montana: 

Section 1. That all duties now required to be performed by, and all responsi- 
bilities now imposed upon the State Auditor under the laws regulating the business 
of banking, shall hereafter be performed by the State Examiner, under title of State 
Bank Examiner, and all reports and papers now on file in the State Auditor’s office 
pertaining to banks are hereby transferred to the custody of the State Examiner. 

Section 2. Every bank shall keep on hand at all times at least fifteen per cent. of 
its total deposits, of which such portion as the Board of Directors may determine, may 
be on deposit in banks in cities of the first and second class, approved by the State 
Examiner as reserve banks; which banks shall at all times keep on hand at least 
twenty five per cent of their total deposits in lawful money or on deposit in banks 
subject to the approval of the State Examiner as reserve banks. 

Section 3. The total liabilities of any person, co-partnership or corporation, to any 
bank, for money borrowed, including in the liabilities of a co-partnership, the liabilities 
of the several members thereof, shall at no time exceed twenty per cent. of the amount 
of capital and surplus of such bank, but the discounting of bills of exchange, drawn 
in good faith against actually existing values, and discounting of commercial paper or 
business paper actually owned by the person negotiating the same, and loans made 
on warehouse receipts and bills of lading representing actual value, shall not be con- 
sidered as money borrowed. : 

Section 4. The stockholders of every corporation formed under this chapter, or 
which may avail itself of its provisions, shall be severally and individually liable, 
equally and ratably, and not one for the other, for all contracts, debts and engagements 
of such corporation to the extent of the amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such shares. 
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Section 5. All real estate owned by any bank shall be taxed tothe bank as other 
real estate is taxed in the county where the real estate is situated and the residue of 
its property, being shares of stock in said bank shall be reduced to a cash value and 
assessed and taxed to the individual shareholder in the identical manner that other 
personal property is assessed in Montana, having in view that the assessment thereof 
for taxation shall not be at a greater proportion to face value than is the assessment 
upon other classes of personal property. 

Section 6. Whenever under the provisions of this law or of any law now in 
existence relating to banks, it is unlawful to do or not to do anything, and the penalty 
is not prescribed, then such act shall be a misdemeanor and be punished as provided 
by law. 

Section 7. The provisions of this Act shall apply only to banking corporations 
organized under the laws of this State. 

Section 8. That Section 4061 of the Political Code of Montana relating to licenses 
and all Acts and parts of Acts in conflict herewith are hereby repealed. 

Section 9. This Act shall be in full force and take effect from and after its pas- 
sage and approval. 

Approved March 8, 1907. 

Nore.—This law applies alike to state banks, trust com- 
panies and savings banks. It concentrates all the affairs 
of the state banks in the hands of the State Bank Exam- 
iner. Section 4 follows the stockholder liability clause 
of the national bank act and makes the liability of stock- 
holders of the three classes of corporations uniform. 
Section 7 relieves the state banks from the payment of 
licenses which could not be collected from the national 
banks. 


NEGOTIABLE INSTRUMENTS LAW—AMENDMENT OF 
MATURITY SECTION—MISSOURI. 


AN ACT to amend section 85 of article VI of title I of an act entitled ‘* An act relat- 
ing to the negotiable instruments, to revise and codify the law concerning 
the same, and to establish a law uniform with that of other states on the 
subject,” as found in the session acts of 1905, at page 243, and approved 
April 10, 1905. 

Be it enacted by the General Assembly of the State of Missour?, as follows : 

Section 1. That section 85 of article VI of title 1 of an act entitled * An act relat- 

ing to the negotiable instruments, to revise and codify the same and to establish a 

law uniform with that of other states on the subject,’ as found in the session acts of 

1905, at page 243, approved April 10, 1905, be and the same is hereby amended by 

adding, in the fourth line thereof, after the words ‘falling due,” the following words, 

“or becoming payable,”’ so that said section, when amended, will read as follows: 


Section 85. Every negotiable instrument is payable at the time fixed therein, with- 
out grace. When the day of maturity falls upon Sunday or a holiday, the instrument 
is payable on the next succeeding business day. Instruments falling due, or decom- 
ing payable, on Saturday, are to be presented for payment on the next succeeding 
business day, except that instruments payable on demand may, at the option of the 
holder, be presented for payment before twelve o’clock noon on Saturday, when the 
entire day is not a holiday. 

Section 2. On account of the fact that it is now uncertain as to when negotiable 


instruments falling due on holidays succeeded by Saturday should be presented for 
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payment, an emergency is created within the meaning of the Constitution ; therefore, 
this act shall take effect and be in force on and after its passage and approval. 
Note.—This law removes the uncertainty as to the 

maturity of a negotiable instrument falling due on a 
Friday which is a holiday. The lastinstance of this was 
Washington’s Birthday, Friday, February 22, 1907. We 
discussed the necessity for such a law in the Journal for 
March, p.236. Theoriginal draft of the Negotiable Instru- 
ments Law, containing this uncertainty, has been enacted 
in many of the states without notice of the fact that by 
Chapter 336 of the Laws of New York of 1898, the year 
following the enactment of the Negotiable Instruments 
Law in New York, the words ‘‘or becoming payable” 
were inserted, as is now done in Missouri. 


NEW OFFICIALS OF THE FOURTH STREET NATIONAL, 
PHILADELPHIA. 


The Fourth Street National Bank of Pniladelphia, on March 26th, elected Mr. 
Rene J. Clark to the office of cashier, which was made vacant by the untimely death 
of Mr. W.Z. McLear, and appointed Mr. William Alexander Bulkley, Assistant Cashier. 

Mr. Rene J. Clark, the newly appointed Cashier of the Fourth Street National 
Bank, began his banking career with the Bank of North America, entering its employ 
in 1889 in the capacity of general assistant. 

In 1890 he accepted a similar position with the Fourth Street National Bank, and 
worked in various departments, including Individual Ledgers, Discount and City Col- 
lection. He is a hard worker and has filled his various posts with great efficiency, 
having few interests aside from his business. He is well and favorably known in the 
banking community and possesses a wide acquaintance among the bank’s customers. 
His last promotion comes as a recognition of his long and faithful services to the bank. 

William Alexander Bulkley, the newly elected Assistant Cashier of the Fourth 
Street National Bank, entered the employ of the Bank of North America in 1886, and 
on May 1, 1888, accepted a position as general assistant wirh the Fourth Street Na- 
tional Bank. After filling various positions he was placed in charge of the General 
Ledger Department, introducing many changes and bringing the work to a high 
state of efficiency. Later he was given charge of the Collateral Department, and for 
two years was auditor of the bank. His long and varied career with the bank has 
given him a wide and accurate knowledge of the banking business and he is well and 
favorably known in the banking community. 

In addition to his studies of all matters pertaining to banking and banking law, 
he is prominently identified with musical and literary circles. 


CHARTERED BANK OF INDIA, AUSTRALIA AND CHINA. 


At the annual meeting of shareholders, to be held in London on April 17th, 
the Directors will recommend increasing the Capital to £1,200,000 ($6,000,000) by the 
issue of new shares at £40 per share, payable by installments between June 4th and 
December 31st, such installments to bear interest at 5% per annum. 

The new shares will rank Pari Passu with the existing shares from January 1, 1908. 





THE MISSOURI LAW IN REGARD TO SALE 
OF COLLATERAL ON LOAN WHEN THERE 
HAS BEEN DEFAULT IN PAYMENT. 


By Wan. McC. MARTIN, MEMBER OF THE ST. LOUIS BAR AND ASSISTANT 
BOND OFFICER OF THE MISSISSIPPI VALLEY TRUST COMPANY. 


HE Missouri law in regard to the above subject is covered by the 
T common law in regard to the pledge of personal property by 
six cases covering a period from January 28, 1879 to June 2, 
1904, and in Section 4355 of the Revised Statutes, which reads: 
‘‘All mortgages of real or personal property, or both, 
with powers of sale in the mortgagee, and all sales made 
by such mortgagee or his personal representatives, in 
pursuance of the provisions of such mortgages, shall be 
valid and binding by the laws of this State upon the 
mortgagors, and all persons claiming under them, and 
shall forever foreclose all right and equity of redemption 
of the property so sold 9 

The right to sell personal property when pledged having its founda- 
tion in the common law is confirmed by Statute, and it is the purpose 
of this article to review the decided cases and learn what is considered 
necessary to make such a sale valid. 

The first of these cases was Franklin Savings Institution vs. Pree- 
torius (6 Mo. App. 480) decided January 28, 1879. In this the pledger 
notified the pledgee to sell his collateral before the maturity of the 
loan. This the pledgee refused to do, and when it did sell after the 
loan was due the market value had greatly declined. Suit was brought 
and the court held that the pledgee may exercise its judgment and is 
liable only for negligence, speaking as follows: ‘‘On the other hand, 
so far as the pledger’s interest is involved, the pledgee ought only to 
be responsible for negligence, not for a failure which may be consistent 
with diligence and even indicate vigilance and skill in calculating the 
chances of the market.” 

The next case was Chouteau vs. Allen (70 Mo. 290) decided 
October 1879. 

The note in litigation contained this language: ‘‘With authority 
to sell the same at the broker’s board or at public or private sale, or 
otherwise, at their option, on the ndn-performance of this promise 
and without notice.” 

Here collateral (bonds) was duly advertised and sold at public auc- 
tion, but on the theory that Brayman, who represented the corporation, 
did not have authority from corporation to pledge bonds, it was con- 
tended that the corporation who owned the bonds and was the pledger 
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did not have notice of sale and that this notice to pledger was ne- 
cessary. 

The court held that Brayman’s authority to pledge was ratified by 
corporation and that anyway when stipulated in note, notice to pledger 
was not necessary. 

In arriving at this decision the court discusses Wilson vs. Little 
(2 Comst. 443) and concludesin regard to it that ‘‘The court, however, 
distinctly recognizes the principle that, where the parties by contract 
expressly fix the time for payment of a debt secured by pledge, there 
no prior demand upon the pledger ts necessary.” 

It also discusses Milliken vs. Dehon (27 N. Y. 364) and says that 
that court recognizes ‘‘the power to sell given to the pledgee, which 
was ‘at public or private sale, or otherwise, at his option, for the most 
it will bring’ as a valid agreement.” 

It also quotes from Genet vs. Howland (45 Barb. 560) as follows: 
‘*But where the parties agree to have the pledge sold at public or 
private sale, without notice, the party pledging the property cannot 
insist that he should have notice.”’ 

From the above it is clear that stipulations in note as to watver of 
notice are valid. 

In Greer vs. Lafayette County Bank (128 Mo. 559) decided May 
21, 1895, the note was adjudged payable on demand, and it was held 
that a sale of collateral held for a loan payable on demand, without 
notice to or demand of the pledger, is invalid and may at the option 
of the latter be affirmed or treated as a conversion. In this case notice 
or demand was necessary to fix time of payment, but had the time 
been fixed no notice would have been necessary. 

In Schaaf vs. Fries (77 Mo. App. 346) decided December 13, 1898, 
the note provided ‘‘that in case of default in its payment, the shares 
of stock might be sold by pledgee at public or private sale, without 
notice of the sale or demand for the payment of the money.” 

The note was sold at private sale, but the circumstances were 
such as to imply lack of good faith. 

The Court said: ‘‘It is true that notice to the heirs of Schaaf (the 
pledger) was not essential to a valid sale, but Mrs. Fries (the pledgee) 
was bound as pledgee to exercise good faith in making the sale, that 
is she was in duty bound to make reasonable efforts to make the 
property bring its value, or all that it would fetch in the market. The 
charge here is that she failed to do this, and that she conspired with 
her son to prevent it.”’ 

This case plainly holds that when stipulated, notice is not neces- 
sary, but that pledgee as trustee must use every effort to get the best 
price. 

In Laclede National Bank vs. Richardson (156 Mo. 270) decided 
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May 15, 1900, the collateral note provided: ‘‘In default of payment 
of this note at maturity I hereby authorize said Laclede National Bank, 
or any of its officers, to sell said collateral at public or private sale, or 
otherwise, at its option, without notice, and to apply the proceeds to 
the payment of this note, with all damages, interest charges and costs. 
Said Laclede National Bank of St. Louis shall also have the right at 
any such sale to bid for or purchase said pledged property, or any 
part thereof, in its own name, and for its own use and benefit.” 

In regard to this the Court said: ‘‘It is conceded that under the 
power contained in the Simpson notes the Bank had the authority to 
sell the securities held by it either at public or private sale.” 

However the Bank elected to sell at public sale and published a 
notice four days. This notice the Court held insufficient and said 
that such a notice ‘‘must be certain both as to time, place and the 
terms of sale, and the securities sold must be described with sufficient 
particularity to identify the property to be sold and so invite com- 
petition.” 

In regard to the number of times the advertisement appeared, the 
Court said: ‘‘And further in view of the character and number of the 
securities sold and the manner in which the same were secured the 
four days advertisement was inadequate in point of time to enable 
prospective purchasers to examine into the value of the securities to 
be sold.” 

The Court quoted Dana vs. Buckeye C. & C. Co. (38 Ill. App. 371) 
where the power of sale in a collateral note was similar to above, as fol- 
lows: “It isan authority to sell at public or private sale, but creditors, 
in whom such authority is vested, cannot exercise it otherwise than 
under a trust for other creditors’ benefit as well as their own * * * That 
a person holding property or securitiesin pledge, occupies the relation 
of trustee for the owner, and as such, in the absence of special power 
to do otherwise, is bound to proceed as a prudent owner would do 
with his own.” 

The last case, decided June 2, 1904, covering the subject under 
consideration was Hagen vs. Continental National Bank (182 Mo. 319). 
In this the note read: ‘‘Now, in the event of non-payment of said note 
when due, or of non-payment at maturity of any other note or claim 
held by said bank against the maker of the above note * * * the 
said Continental National Bank, by its officers or agents, is hereby in- 
vested with full power and authority to use, transfer, hypothecate, 
sell and convey the said property, or any part thereof, at public or 
private sale, with or without notice to me or us at such place and on 
such terms as it may deem best, and to deliver the property sold, 
and to transfer on the books of the company the stocks named to the 
purchaser or purchasers of the same. The bank shall also have power 
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at such sale to bid for and purchase said property, or any part thereof, 
in its own name and for its own use and benefit.” 

There could not be a broader stipulation than this and acting under 
its terms upon default the pledgee sold the collateral through a broker 
on the floor of the St. Louis Merchants Exchange. 

In discussing this sale the Court said: ‘‘In view of these just and 
well-settled principles of equity it must be held that, under the power 
given the bank, the defendant in this case, to sell at public or private 
sale, with or without notice, it still remained its duty to make the sale 
fairly and with a view to make the securities sell to the advantage of 
the pledger, the plaintiff herein, as well as for its own interest. This 
trust, broad and ample as it was, was not intended as a power of attor- 
ney to go through a meaningless form by which plaintiff’s stock was 
to be sacrificed without any regard to fairness.” 

Further the Court says: ‘‘ Moreover if the bank intended to execute 
the power to sell at a public sale, as all the evidence tends to show, it 
was bound to pursue those methods ordinarily adopted in making 
public sales, and such a sale presupposes a sale at a public place ; 
a place to which the public can have access. Such a place as the 
Merchants Exchange, from which the public is barred, is not. The 
by-laws of the Exchange read in evidence prohibited any and all 
persons not members of the Exchange from buying or selling on its 
floors. To hold such a place a public place within the legal or equit- 
able acceptation would be repugnant to all of our customs in con- 
ducting such sales, and to all our own statutes providing for their 
conduct. 

‘*But a public sale also implies a notice to the public in order that 
purchasers may advise themselves of its terms and the title to the 
property and be able to bid intelligently. The evidence of the presi- 
dent, the cashier, and the broker who cried the sale, leave no doubt 
whatever that they gave no notice of their intention to sell this stock 
when they did, to anyone but the pledger, and he was not a member 
of the Exchange, and could not be present, and had he been present 
could not have bid at the sale. The result was such as can always be 
anticipated under such circumstances. The stock which the bank 
took as security for over twenty thousand dollars indebtedness sold 
for five thousand dollars.” 

Again the Court says: ‘‘ As the bank stood in the relation of trustee 
to the plaintiff (pledger) in the sale of the stock to Janopoulo, upon 
the plainest principle of equity it will not be permitted to manage the 
trust so as to gain an advantage to itself beyond its legitimate claim 
for its debt and necessary expenses and a court of equity will closely 
scrutinize all its dealings with the.trust fund.” 

This same decision passes upon the validity of a private sale under 
the above stipulation, After the bank bought the stock at the sale on 
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the floor of the Exchange, which sale was invalid, it sold it to Mr. 
Janopoulo and in regard to this the Court says: ‘‘But the bank had 
the power to sell the stock at private sale, and after it had gone through 
the form of asale to itself, it still held it as a pledge and had the power 
to sell as it did to Janopoulo.” 

This case reiterates and amplifies the principles laid down in the 
prior decisions and contains a full discussion of the subject. 

From the above we find the present Missouri law in regard to sale 
of collateral on loan when there has been default in payment to be as 
follows : 

1st. Stipulations in note are valid as to 


a. Waiver of notice. 
5. Public or private sale. 


2d. If the pledgee elects to sell at public sale, then he must comply 
with all the requisites of such a sale, and public notice must be given, 
which Notice must be certain as to: 


a. Time, 

6. Place, which must be public, 

c. Terms of sale, which must be specific, 

ad. Description of securities to be sold, 

e. And must be published a reasonable number of times, de- 
pendent upon the character of the securities. 


3d. Securities can be sold at private sale, but pledgee must act as 
an ordinarily prudent man would in regard to his own property and 
get at least a fair price. 

4th. The relationship of the pledgee to the pledger is in the nature 
of a trustee, and while the pledgee may buy the collateral, he is subject 
to suspicion. 

Such is the Missouri law and I think would be the law in any state 
where the common law has not been materially changed by Statute. 

Then how should the banker act when there has been default in 
payment on a note and it becomes necessary to sell the collateral under 
stipulations in the note which permits public or private sale with or 
without notice ? 

If the security is listed on some recognized stock exchange and has 
an easily ascertained market value, I think he would be safe in mak- 
ing a private sale, especially if from general conditions it appeared 
that unquestionably as good and probably a better price could be 
obtained. He would have to be careful to show that he acted in per- 
fect good faith and had taken every precaution that an ordinarily 
prudent man would in the sale of his own property. This would 
put him in position to justify his fiduciary relationship in making 
the sale. 

If the security is not well known and there might be difficulty in 
arriving at its market value, then in order to get full protection the 
banker should sell at public sale, being careful to see that the notice 
is in strict conformity with the essentials mentioned above (2d). The 
only question that might arise would be as to how many times a notice 
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should be published to be reasonable and this doubt I think could be 
eliminated by stipulating a specific number of insertions in the note. 

This, at the present time, is not contained in the usual form of 
note in use in St. Louis, but I understand it has become the custom 
of financial institutions to consider ten days publication a reasonable 
time. There is no authority for this, however, except custom. 

A public sale under reasonable circumstances unquestionably in 
all cases minimizes the responsibility of the pledgee, but it must be 
strictly public. 


COLLECTION OF BILL OF LADING DRAFTS ON MIS- 
SISSIPPI POINTS. 


The National Bank of Commerce, of Kansas City, Mo., has issued the following 
circular letter to its correspondents : 

NATIONAL BANK OF COMMERCE, 
To our Correspondents : KANSAS City, Mo. 
We have received numerous notices from banks in Mississippi, calling our atten- 
tion to the following extract from the 1906 Code of Mississippi, being Section 4852. 
“A BANK OR OTHER PERSON COLLECTING A DRAFT 
WITH A BILL OF LADING ATTACHED SHALL RETAIN 
THE MONEY SO COLLECTED FOR THE SPACE OF NINE- 
TY SIX HOURS (FOUR DAYS) AFTER THE DELIVERY 
OF THE BILL OF LADING.” 

This is a very important matter to such of our customers as occasionally handle 
drafts, with bills of lading attached, drawn upon Mississippi points. It simply means 
that after the draft is paid, the collecting bank must hold the proceeds of such draft 
four days before remitting for the same and if, in the meantime, the party who pays 
the draft is dissatisfied, in any manner, with the goods covered by the bill of lading, 
he can notify the bank to hold the funds until they make a satisfactory adjustment 
with the parties who drew the draft. 

It appears to us that this is a very unreasonable law and will work a hardship 
upon the mercantile world, but since it is law, you cannot do otherwise than observe 
it. We suggest that the safest manner in which to handle drafts of this nature upon 
Mississippi points is as cod/ections. 

Yours respectfully, W. A. RULE, Cashier. 

In this connection, we would refer our readers to the JOURNAL for January, 1907 
(page 73) wherein we discussed this Mississippi statute with reference to (1) con- 
stitutionality (2) whether statute can be waived (3) whether waiver clause on draft 
binds drawee who pays it (4) whether collecting bank should refund proceeds if de- 
manded within 96 hours or, notwithstanding demand, can remit after 96 hours elapses 


unless prohibited by court. 


THE NORTHERN BANK OF NEW YORK. 


The Northern National Bank of New York has gone into liquidation and is suc- 
ceeded by the Northern Bank. Mr. Henry Dimse continues as president of the new 
institution. The change to a state bank, we understand, is to enable the extension of 
the business of the institution by the establishing of one or more branches in other 
parts of the city. The Northern Bank does a strictly commercial business. Its capi- 
tal is $300,000 and surplus $240,000. The full executive staff is as follows: Henry 
Dimse, President; James T. Wood, Vice-President, Emil Seyd, Jr., Vice-President; 
Henry A. Belden, Cashier, Peter Rado, Assistant Cashier. 
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N the numbers for January, February and March, the cases in the 
New York Courts have been reviewed with reference to the re- 
quirement of reasonable care in the payment of savings deposits; 
showing that the by-laws of savings banks, making valid the pay- 
ment of deposits to persons presenting the pass-book, do not protect the 
bank in cases where payments have been made upon forged orders or to 
persons not entitled thereto, unless the bank has exercised reasonable 
care in making such payments. What does and what does not con- 
stitute reasonable care has been illustrated by a variety of cases. In 
this number, our article is devoted to the subject of payment of de- 
posits where the depositor states that his book has been lost or stolen, 
with special reference to the bank's right to require indemnity before 
making payment in such cases. 

BANK'S RIGHT TO INDEMNITY BEFORE PAYMENT ON LOST PASS BOOK. 

The cases are not very numerous which involve the right of a bank 
to indemnity before making payment of a saving deposit, where the 
depositor claims that the pass book has been lost or destroyed. 

At common law, the pass-book, not being a negotiable instrument, 
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its transfer by the depositor would confer no greater rights against 
the bank than he himself had, hence payment of the amount to the 
depositor without the pass-bock, before notice that it had been 
assigned, would leave the bank fully protected against a second 
payment. 

But by-laws of the bank sometimes provide for indemnity before 
making payment where the book is not produced, but is said to 
be lost or destroyed. The decisions are not uniform in different 
states as to whether savings bank by-laws, especially where they are 
simply printed in the pass-book and are not assented to by the depos- 
itor over his signature, are binding upon him as contracts; and even 
where they are so binding, a good deal depends upon what particular 
provisions they contain and how the courts construe them, in deter- 
mining the right of the savings bank to indemnity. 

DEPOSITOR, PROVING LOSS, ENTITLED TO DEPOSIT ON DEMAND. 

In a case decided by the New York Court of Appeals in 1860 
(Warhus v. Bowery Savings Bank, 21 N. Y. 543) an administrator of 
a depositor sued for a savings bank deposit. He could not produce 
the book. A regulation of the bank required production of the pass- 
book before the depositor should be entitled to receive payment, 
The court, construing this regulation, said that it was reasonable in a 
general sense, but that it was not intended and would not be con- 
strued to, in fact, work a forfeiture of the depositor’s money where he 
could not produce the book. The regulation was to receive a reason- 
able construction. If the depositor cannot do what the regulation 
requires, he must do the next best thing, account for non-production 
of the book and show its loss or destruction. The pass-book should 
either be produced or proof given of its loss or destruction, or that 
proper search had been made for it and that it could not be found. 
The court said: ‘‘After the plaintiff makes such proof he will be 
entitled to his money on demand; and if the bank should then refuse 
payment, an action can be maintained.” 

In this case, it will be observed, there was no by-law requiring in- 
demnity and the depositor was held entitled to his money, upon 
making satisfactory proof of loss, without anything being decided 
as to the necessity of his giving indemnity, before receiving such 
payment. 

PROVISIONS OF THE NEW YORK SAVINGS BANK LAW. 
The New York Savings Bank Law now contains these provisions : 


‘*The sums deposited with any savings bank, together 
with any dividends or interest credited thereto, shall be 
repaid to such depositors respectively, or to their legal 
representatives, after demand, in such manner and at such 
time and after such previous notice and under such regula- 
tions as the board of trustees shall prescribe” which regula- 
tions are to be printed in the pass-books and posted in a 
conspicuous place in a room in the bank. (Sec. 113) 
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‘*No savings bank shall make or issue any certificate 
of deposit * * * or pay any interest or deposit, or portion 
of a deposit, or check drawn upon itself by a depositor, 
unless the pass-book of the depositor be produced and the 
proper entry by made therein at the time of the transac- 
tion. 

‘‘The board of trustees may, by their by-laws provide 
for making payments in cases of loss of pass-book, or other 
exceptional cases where the pass-book cannot be produced 
without loss or serious inconvenience to depositors * * *” 
(Sec. 122) 

INDEMNITY BY-LAW HELD A CONTRACT. 

In a case decided by the General Term of the New York Supreme 
Court in 1885 (Mitchell v. Home Savings Bank of Albany, 38 Hun, 
255), a by-law of the bank providing for adequate indemnity in case 
of the loss of a pass-book before making payment, was held binding 
as a contract upon the depositor and the bank’s refusal to pay without 
indemnity was sustained by the court. In this case, among the by- 
laws which were properly posted in the banking room and printed in 
the pass-book, were the following : ; 

(1) Requiring that, on making a first deposit, the de- 
positor should subscribe and thereby signify assent to the 
by-laws 


(2) That in case of the loss of the pass-book, on satis- 
factory proof and adequate indemnity a duplicate might 
be issued 


(3) That no person should have the right to demand 
and receive any sum as principal or interest without produc- 
ing the pass-book that the amount demanded and paid 
might be entered therein. 


In this case the depositor had assented to the by-laws by 
signature. Having lost her pass-book she presented an affidavit to 
the effect that she had not transferred it or assigned her account. She 
was unable to give indemnity. The bank refused to pay without in- 
demnity and she brought an action. 

The referee, to whom the case was referred, found that the by-law 
regulations were reasonable and valid, and binding as a contract, but 
construed the indemnity provision as requiring indemnity only when 
some risk would exist in making payment. He concluded there was 
no risk inthis case against which indemnity was needed and therefore 
held the depositor entitled to judgment without giving such indemnity. 

The General Term of the Supreme Court reversed this and 
required indemnity. It held that the by-laws constituted a contract 
and the depositor was bound by their terms; that while the contract 
was to give indemnity where a duplicate book was demanded, the de- 
positor could not escape the obligation to give security by changing 
her claim from a demand for a duplicate pass-book into a demand for 
the money. The by-law was intended to have some meaning and if 
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the depositor’s position was right it would be entirely ineffectual. 
The court refused to regard the liability of the bank as a mere debt, 
without qualification, but said it was a debt payable on presentation 
of the book. If, therefore, the depositor had assigned the book, the 
assignee, seeing the provision in the book, might well believe that his 
lawful possession of it secured to him the deposit, although he gave 
no notice to the bank, He might say that by the very terms of the 
deposit, the failure to produce the book was notice to the bank not to 
pay the depositor except at its peril. The court cited the case of 
National Bank of Fort Edward v. Washington County National Bank, 
5 Hun, 605, where a certificate of deposit had been issued payable 
only on return properly indorsed and the bank was held liable to 
a bona fide holder to whom it had been transferred six years after 
payment to the original depositor without its production. The 
analogy between the two cases, the court said, was that in both, pay- 
ment of the amount deposited was, by the terms of the instrument, to 
be made only on return or presentation thereof. The court therefore 
concluded that the by-laws formed part of the contract and that the 
depositor must comply with them; that adequate security does not 
mean no security: and that the bank had a right to be protected 
against the risk that the pass book had passed into the hands of some 
other person who is, or may claim to be, the rightfulowner. It there- 
fore reversed the judgment and granted a new trial. 

The court referred to the Warhus case (above cited) saying that 
there the court decided only that the administrator of a depositor, not 
producing the pass-book, could not recover without proof that it had 
been lost or destroyed; that the question of security was not raised or 
decided. 

It will be observed that this decision is not by the highest court in 
the state and, further, that the comparison between a negotiable certi- 
ficate of deposit, payable on return, and a non-negotiable pass-book 
payable on production, is not strictly analogous. The case, therefore, 
can hardly be regarded as controlling authority. 

BY-LAW CONSTRUED NOT TO REQUIRE INDEMNITY. 

In a later New York case, decided by the Supreme Court in 1899 
(Mills v. Albany Exchange Savings Bank, 28 Misc., 251), a savings 
bank by-law that, in case of loss of a book, the bank would decide as 
to the person to whom payment was to be made, was held binding as 
a contract but construed not to require indemnity under the circum- 
stances of the case. The bank’s by-laws which were printed in the 
pass-book contained the following: 

‘7, Every deposit shall be entered on the books of the 
bank and also a pass-book furnished to the depositor; 
and no money whatever shall be drawn out without the 


depositor presenting said pass book and allowing such 
sum as is drawn out to be entered therein. 
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‘‘r2, Every depositor, on receiving his or her pass- 
book with these by-laws printed therein, shall be consid- 
ered as assenting to them and shall be bound by them. 

‘“‘t4. Although the bank will endeavor to prevent 
frauds on its depositors, yet all payments to persons pro- 
ducing the pass book issued by the bank, shall be valid 
payments to discharge the bank. Jn case of lost books, the 
bank will decide as to the person to whom payment ts to be 
made,” 


In this case, the account was opened in 1875, there were various 
deposits and withdrawals, the book was lost sometime prior to 1890 
and the bank notified of the loss in1890. The deposito: died in 1893. 
Diligent search had been made for the book, but it could not be found 
and its loss was conceded by both parties. The executor demanded 
payment in 1899, and refusing to give indemnity, he brought action. 
The court in this case held he was entitled to judgment without the 
necessity of giving indemnity. 

The court first referred to the provisions of the Code of Civil Pro- 
cedure (sec. 1917) which, it said, were designed to take the place of the 
ancient rule denying jurisdiction in actions on lost negotiable instru- 
ments and requiring all suits upon lost negotiable instruments to 
be brought in equity where the court would have power to 
require suitable indemnity to the defendant in the action. It said 
an action can now be brought upon such a lost instrument and a 
recovery had upon complying with the provisions of section 1917. 
But the statute expressly relates to a negotiable promissory note 
or billof exchange. It doesnot in any way relate to a non-negotiable 
instrument. In a suit on a lost instrument, it is not necessary to 
give or tender a bond of indemnity unless the lost instrument sued 
upon is negotiable. 

The court then held that the pass-book of a savings bank is not 
a negotiable instrument. It referred to the provisions of the Banking 
Law (heretofore quoted) and said that, under these provisions, such 
reasonable by-laws regulating the withdrawal of money may be made 
and enforced as the board of trustees of a savings bank may deem to 
the interest of the bank. Such by-laws are evidence of the contract 
between the bank and its depositors. The pass-book is simply evi- 
dence of the deposit; and in the absence of any rules assented to by 
its customers, a savings bank is to be governed by the same legal 
principles applicable to other moneyed institutions. 

The court said that a provision in the by-laws of a savings bank 
to the effect that in case a pass-book is lost or destroyed the deposit 
shall not be repaid unless the bank shall first receive satisfactory in- 
demnity, is a reasonable provision; and, when it is so provided in the 
by-laws, suca provision becomes a part of the contract between the 
bank and its depositor and should be and is enforced as such by the 
courts. Anexamination of the authorities holding that asavings bank 
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is not bound to pay a deposit to a depositor without production of the 
book, or satisfactory indemnity, will show that such decisions are 
based upon the contract between the depositor and the bank, or by 
reason of some peculiar fact or circumstance applicable only to the 
case so decided. 

Coming to construe the by-laws in the present case, the court said 
they in terms provide that no money whatever shall be drawn out 
without the depositors’ presenting the pass-book. The provision re- 
quiring the production of the pass-book at the time of withdrawal is for 
the benefit of the bank. The simple fact that a pass-book is produced is 
not sufficient to justify a savings bank in paying a deposit. The bank 
must use reasonable care and diligence to ascertain that the person 
producing the book is in fact the depositor or person legally entitled 
to receive the deposit. In this case, it is impossible for the depositor 
or any other person to produce the pass-book. It is admitted that the 
book has been lost and cannot be found after diligent search. The 
by-laws of the bank recognizethat it may beimpossible for the depos- 
itor to produce the pass-book. The provision relating tolost books is 
that ‘‘in case of lost books the bank will decide as to the person to 
whom payment shall be made.’”’ This provision of the by-laws is part 
of the contract in this case, but it does not mean that the bank can 
decide not to pay the deposit to any person, or that it will not pay the 
deposit without adequate indemnity. The bank has had knowledge 
since 1890 that the pass book was lost and no claim has been made for the 
deposit, except by the depositor and her executor, and its decision re- 
fusing to pay the deposit to the executor without indemnity is un- 
reasonable. 

In this case, we see that the printed by-laws are held to be con- 
tracts binding on the depositor, and that, where they expressly pro- 
vide for indemnity, before making payment upon a lost book, the con- 
tract will be enforced; but here the contract did not expressly call for 
indemnity, but that, in case of a lost book, the bank would decide as to 
the person to whom to make payment and, under the circumstances 
of the case, the court holds the bank’s decision not to pay without in- 
demnity was unreasonable. The decision in this case is by the 
supreme court at trial term, and not by one of the higher courts of the 


state. 
NO INDEMNITY REQUIRED IN NEW JERSEY. 


In a decision made in 1890 by the Supreme Court of New Jersey 
(Wagner v. Howard Savings Institution, 52 N. J. Law, 225) where 
the bank’s by-laws provided that in case of loss the bank might 
require such security as is deemed necessary, the court nevertheless 
held that a depositor who had iost the book was entitled to receive 
payment without giving indemnity; that the pass-book was merely 
a non-negotiable instrument upon which payment could safely be 
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made to the depositor before notice of assignment, without produc- 
tion of the book; and, furthermore, that the mere printing of the by- 
laws in the pass-book would not be regarded as a contract, bind- 
ing on the depositor, in the absence of proof that the depositor 
assented thereto. In this case the by-laws provided that 
‘*‘No person shall have the right todemand any part of 
the principal or interest without producing the original 
deposit book, that such payment may be entered therein. 
‘‘Should any depositor lose his book, he is required to 
give immediate notice thereof to the institution and in 
cases of doubt as to the identity of depositors or claim- 


ants, the board may require such testimony and security as 
they may deem necessary.” 


In this case a depositor lost her book and notice was properly 
given. There was no doubt as to the identity of the depositor. 
The bank refused to pay without indemnity and the depositor 
brought action. The court held she had a right to her money on 
deposit and was entitled to judgment; that the first of the by-laws, 
properly construed, did not signify that if the deposit book was lost 
its non-production was a bar to the right of the depositor to demand 
and sue for the deposit. Concerning the non-necessity for indem- 
nity, the court said: 

‘‘When a deposit book is alleged to have been lost by the depos- 
itor, the corporate officers can safely pay such depositor on that 
basis; and in case it afterwards appears that the claim of a depos- 
itor was fraudulent and that, instead of having lost his book, he 
had assigned it, still such payment will stand, in the absence of 
proof that notice prior to such payment had been given to the bank, 
py the assignee, of his right tothe money. This is the settled rule 
with respect to all non-negotiable choses in action which have been 
transferred to third parties and there is nothing in these by-laws 
or in the nature of these contracts growing out of these deposits, 
that will modify or in anywise affect the principle. 

‘*It is proper to say further that there was no proof before the trial 
judge that the plaintiff agreed to be bound by these by-laws in ques- 
tion, It was not shown that she signed any agreement to that effect 
and the mere fact that the book was given to her containing these 
printed by-laws would not have the force arising from an assent to 
them on her part. Her attention, so far as appears, was not called to 
this printed matter and the defence was of a nature calling for strict 
proof in its support.” 

SAVINGS BANK LAW OF NEW JERSEY. 
But, since that decision, the Savings Bank Act of 1906 provides: 


‘¢ The sums so deposited, together with any dividends 
or interest credited thereto, shall be repaid to such de- 
positors respectively, or to their legal representatives, 
after demand, in such manner, and at such times, and 
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after such previous notice and under such regulations as 
the board of managers shall prescribe, which regulations 
shall be put up and posted in some conspicuous place in 
the principal room where the business of such bank shall 
be transacted, and shall be printed in the pass-books or 
other evidence of deposit furnished by the bank, and 
shall be evidence between the bank and the depositors 
holding the same, of the terms upon which the deposits 
therein acknowledged are made,” etc. 


This would seem to make the regulations posted in the bank and 
printed in the pass-books binding, as contracts, upon the depositors, 
for such regulations are made ‘‘evidence between the bank and de- 
positors holding the same of the terms upon which the deposits therein 
acknowledged are made.” Whether a regulation expressly requiring 
indemnity before payment to a depositor who claims his book was lost, 
would be enforced by the courts, remains to be decided. 

INDEMNITY NOT REQUIRED IN RHODE ISLAND. 

In a case before the supreme court of Rhode Island in 1885 (Palm- 
er v. Provident Institution for Savings 14 R. I. 68) an administrator 
searched but could not find the book and sued the bank for the depos- 
it. Both the charter and by-laws of the bank provided: 


‘‘No person shall receive any part of his principal or 
dividend without producing the original book that such 
payment shall be entered thereon.” 


The depositor had signed the depositor’s book of the institution 
assenting to all the by-laws. His book contained a printed copy 
thereof. The bank contended that by reason of the provision of its 
charter and its by-laws, it could not lawfully pay the deposit unless 
the book was produced. 

The court held the provision in question was designed to safeguard 
against the payment of deposits to wrong persons, but it was not con- 
templated that it should be applied to a depositor unable to produce 
his book in consequence of its loss or destruction, or the wrongful 
withholding of its possession from him by another. The practical 
effect of such a construction would be to deprive a depositor so 
situated, of his money. 

The bank further contended that the administrator, if allowed to 
recover, could not do so without first tendering a bond of indemnity. 
The court said it saw no occasion for such a bond. It referred to the 
Warhus case in New York where, it said, the tendering of a bond of 
indemnity did not seem to have been considered necessary to a re- 
covery. Judgment was therefore given against the bank in favor of 
the depositor, without the necessity of indemnity. 

CONCERNING INDEMNITY IN MASSACHUSETTS. 
The Massachusetts statute (Ch. 113 Rev. Laws 1902, sec. 35 Savings 


Banks provides that ‘‘ The principal deposits in such corporation may 
be withdrawn at such time and in such manner as the by-laws direct, 
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but the deposits so withdrawn shall be deducted in each case from the 
amounts last deposited.” 

In a case decided in 1861 (Wall v. Provident Inst. 3 Allen, 96), where 
a bank had a pass-book rule requiring indemnity before paying a de- 
posit where the book had been lost or stolen, the Supreme Court held 
that an instruction to the jury that the administrator of a depositor 
might recover from the bank although his demand was made without 
producing the book or tendering indemnity, was erroneous, as it en- 
abled the depositor to recover upon a contract of deposit in violation 
of its terms. But ona second trial of the same case (6 Allen, 320) 
where it appeared that the administrator was suing in behalf of cred- 
itors, and had then tendered indemnity, the court said it was unneces- 
sary to consider whether this rule requiring indemnity would apply 
in such acase, because the administrator had offered to execute a bond 
as a condition to precede a recovery of judgment. 

In a more recent case (Hudson v. Roxbury Instn. 57 N. E. 1021 ; 
year 1900), where an administrator sued, and it was established that 
in all reasonable probability the book had been destroyed by fire, the 
court said there would seem to be no good reason why, on general 
principles, the plaintiff should be required to furnish a bond of in- 
demnity as a condition of payment by the defendant. In this case the 
depositor when he signed the deposit book had assented to future by- 
laws to be binding on him ‘‘after the same shall have been duly made 
known.” Long after his death, the by-laws were amended in certain 
particulars, including indemnity. The court said there was nothing 
to show the amended by-laws had ever been made known tothe plain- 
tiff’s intestate or to any one having authority to represent him, or his 
estate, and without undertaking to say what would constitute a mak- 
ing known to depositors of subsequent amendments or alterations, the 
amended by-laws, not having been made known, any reliance upon 
the amendments by the bank must fail. 

In 1904 (Webber v. Cambridgeport Sav. Bank, 186 Mass. 314) an 
administrator sued a bank for a deposit made by hisintestate. A by- 
law of the bank provided that 

‘‘No person shall receive any part of his principal or 
interest without producing the original book that such 
payments may be entered therein unless it be proved to 
the satisfaction of the trustees or treasurer that such 


books shall have been lost or destroyed in which case a 
legal discharge shall be given.” 


The administrator contended that he had proved the deposit book 
was lost or destroyed. The bank contended that no evidence of loss 
or destruction had been furnished it that satisfied the treasurer or 
trustees. The court said that, treating the by-laws as a contract, the 
bank could not thereby render its treasurer or trustees the final arbi- 
ter of the question whether the book was lost or destroyed and thus 





306 THE BANKING LAW JOURNAL. 


oust the courts of their jurisdiction. The evidence was sufficient to 
support the finding that the book was lost or destroyed, and the ad- 
ministrator was therefore entitled to judgment. No indemnity was 
required in this case. 

BANK ENTITLED TO INDEMNITY IN NEW HAMPSHIRE. 


In an early case in New Hampshire (Heath v. Portsmouth Sav. 


Bank, 46 N. H. 78; year 1865) a pass-book contained the following 
clause: 


‘*‘Depositors are alone responsible for the safe keep- 
ing of the book and the proper withdrawal of their 
money. No withdrawal will be allowed without the 
book, and the book is the order for the withdrawal.” 


A depositor submitted evidence that he had lost his book but the 
bank refused to pay without indemnity. The depositor brought suit. 
The court held the clause in the pass-book was a part of the contract 
and under it the bank was entitled to the production of the book upon 
a demand for the deposit. As no indémnity was offered the bank, it 
was in no default when the action was commenced. The depositor 
could not recover without offering indemnity. 

CONCLUSION. 

From the foregoing it would appear that the right of a savings 
bank to require indemnity when payment is desired, without produc- 
tion of the book, upon claim of loss, is rather an uncertain proposition 
in many states. At common law, the pass-book being non-negotiable, 
payment may safely be made to the original depositor before notice 
of assignment, without production of the book claimed to be lost; 
and we believe the bank is perfectly safe in making payment in every 
such case, upon proper proof, by affidavit, of loss or destruction, and 
establishment of the identity of the depositor. Unless some clear and 
explicit provision of the by-laws requires indemnity, the legal proposi- 
tion appears quite well established that the courts will not compel it 
from the depositor, as a condition of payment. When such express 
provision is made, then comes the question, which is the subject of 
conflict, whether the by-law provision is binding as a contract upon 
the depositor. Where held not to be, the bank’s right to indemnity 
will be denied. Where held a contract, there still remains more or 
less uncertainty how the courts will construe the provision. But, in 
our view, indemnity is not necessary in any case, the pass-book being 
non-negotiable, and all that the bank requires for its protection is to 
establish the identity of the claimant as owner of the deposit and 
proof, by affidavit, of loss or destruction of the book. 


(This series will be continued in the next number.) 





POWER OF TRUST COMPANIES IN INDIANA TO 
DO A BANKING BUSINESS. 


TWO OPINIONS BY THE ATTORNEY-GENERAL OF INDIANA, 


TATE AUDITOR BILLHEIMER has issued a circular to all the trust companies 
of Indiana in which is printed two opinions of Attorney-General Bingham dealing 
with the powers of trust companies to do a banking business. Both opinions are 

addressed to the Auditor of State and signed by James Bingham, Attorney-General. 
The opinions are as follows: 


Opinion of February 7. 


DEAR SIR:—I am in receipt of your communication of February 6, 1907, request- 
ing my opinion as to whether a trust company organized under the act approved 
March 4, 1893, and the acts amendatory thereof, has the right under said acts as one 
of the powers granted to it to do a general banking business. And desiring further 
that I should interpret this act as to the powers of a trust company under it. 

It is my opinion that a corporation organized under the act of March 4, 1893, and 
the amendatory acts thereof has no right to do a general banking business. 

The powers given to such a corporation are enumerated in subdivisions one to 
eight inclusive, as shown by section 2909, Burns’ Annotated Indiana Statutes 1901. 
Generally speaking it was intended by the legislature in the passage of the act in ques- 
tion to provide for the organization of corporations which should act as trustees in the 
settlements and management of estates, to loan money coming into their hands as 
such, and by reason of their equipment to furnish a safe place to care for money and 
other property entrusted to their custody. In my opinion no power was given such a 
corporation to do a general banking business. 

It was not intended to authorize it to do the same kind of business in general 
done by abank. The statutes already provided for the organization of banks of dis- 
count and savings banks (see sections 2921 and 2994, Burns’ Annotated Statutes), and 
at the date of the passage of the act in 1893, providing for the organization of trust 
companies, there was no need of further legislation for corporations or persons desir- 
ing to go into the general banking business. 

By the third subdivision of section 10 of the act of March 4, 1893, power was 
given 

“To take, accept and hold on deposit, or for safe keeping, any and all moneys, 
bonds, stocks or other securities or personal property whatsoever, which any state, 
county, city or town officer, or any officer in any railroad or other corporation, public 


or private, or private person, shall be authorized or required by law or otherwise to 
deposit in a bank or other safe deposit.” 


But section 13 of said act expressly provided that 


“No corporation shall engage in any banking * * * or other business, except 
such as is hereby expressly authorized” 


The power given to take money on deposit in the cases mentioned in said third 
article of section 10 of the act in question, was, when read in connection with section 
10, not to be considered as banking. 

The acts of April 27, 1899, and May 15, 1901, being sections 5015a, 5015b and 
5015c, Burns’ Annotated Indiana Statutes 1901, in my opinion did not have the effect 
to authorize trust companies to do a general banking business. The latter section, 
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however, provided that where a corporation organized under the act of 1893 accepted 
savings deposits, it was required to hold said deposits under the same regulations as to 
the repayment thereof as are prescribed by the law for the repayment of deposits in 
savings banks. 

Section 2956, Burns’ Annotated Indiana Statutes 1901, provides: 


“The sums so deposited shall be repaid to each depositor or his legal or author- 
ized representatives, when required by him or by them, but at such times, and with 
such dividends from profits, and under such regulations as the board of trustees may 
prescribe, not inconsistent with the provisions of this act; which regulations shall be 

ut and kept up in some conspicuous place in the room where the business of the sav- 
ings bank shall be transacted, and shall not be altered so as to affect any deposits 
which shall have been made previous to such alteration, until after notice to the per- 
son making the deposit so to be affected.” 


With the proviso that in order to prevent a loss to the depositor by forced sale 
of securities the trustees in their discretion may require notice before the withdrawal 
of deposits, etc. 

Under the foregoing provision of the section quoted from it is my opinion that to 
a limited extent at least the directors might authorize deposits to be checked against. 


Opinion of March 16. 


1. Can a trust company receive deposits as a bank receives them and allow them 
to be checked against, checks being issued by the depositor to third parties and paid 
to the latter as banks pay checks ? 


2. To what extent, under section 13 of the statute governing trust companies, is 
a trust company authorized to do a banking business ? 


3. Can a trust company seil its draft or issue drafts to third parties, upon other 
banks and trust companies in which it has deposits ? 


4. Can atrust company loan its money upon the personal security of borrowers ? 
5. Can it buy commercial paper ? 


I beg leave to advise that the original theory of a trust company was, that such 
company sustained the relation of trustee only to its patrons, but the authority of 
such corporations has been enlarged by the statutes of the various states, which pro- 
vide for their organization, until they possess many of the powers of banks. They 
will not, however, be deemed to have such powers except such as are authorized by 
the statutes creating them. 

Section 5012, Burns’ Annotated Indiana Statutes, Revision 1901, the same being 
section 13 of the act authorizing the organization of trust companies in this state, pro- 
vides that 


“No such corporation shall engage in any banking * * * business, except such as 
is hereby expressly authorized.” 


Under a proviso in the same section, promissory notes, bonds and other instru- 
ments in writing made negotiable by the law merchant of this state, when payable at 
a bank within this state, are likewise made negotiable when made payable at the 
office of a trust company, and it is also provided that 


‘It shall not loan its funds, moneys, capital, trust funds or other property whatso- 
ever to any director, officer, agent or employe thereof. Nor shall any such director, 
officer, agent or employe become in any manner indebted to said corporation by 
means of any overdraft, promissory note, account, indorsement, guarantee or other 
contract.” 


By this language I think it is plainly implied that such loans to any other class of 
persons, upon the class of securities therein enumerated, are not prohibited, and es- 
pecially when this provision is read in connection with the provision in the latter part 
of the first subdivision of section 5009 of said statute, the same being section 10 of 
said act, which is as follows: 

“And such corporation is authorized to loan money and funds, and secure such 
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loan by mortgage; and shall have power to sell and assign such mortgages and OTHER 
SECURITIES of such corporation, and to convert them into cash or other securities.’ 


Also in connection with the first part of the sixth subdivision of said last named 
section, which reads as foliows: 


“The directors of any such corporation shall have discretionary power to invest 
ali moneys received by it on deposit or in trust in any such PERSONAL SECURI- 
TIES as are not hereinafter expressly prohibited.” 


The provisions above quoted, in my opinion, expressly authorize such companies 
to loan money on personal securities. 
The third subdivision of said section last above referred to reads as follows: 


“To take, accept and hold on deposit, or for safe keeping, any and all moneys, 
bonds, stocks ot other securities or personal property whatsoever, which any state, 
county, city or town officer, or any officer in any railrcead or other corporation, public 
or private, or private person, shall be authorized or required by law or otherwise to 
deposit in a bank or other safe deposit,” 

So much of said third subdivision as applies to transactions with individual per- 
sons reads as follows: 

“To take, accept and hold on deposit or for safe keeping, any and all money 
* * * which any * * * private person, shall be authorized * * * to deposit ina bank 
or other safe deposit.” 


By this third subdivision of said section it is perfectly plain that such corpora- 
tions have the power to accept deposits from all classes of depositors, either to hold 
on deposit or for safe keeping. 

The word “deposit” is thus defined: ‘‘Money on deposit means, ex vi termini, 
money placed where the ownercan command it at any time.” (Curtis v. Leavitt, 15 
N. Y. 92,05; quoted in Long v. Straus, 107 Ind. 94,97.) A deposit is that “ which is 
placed anywhere for safe keeping, especially a sum of money left with a bank or 
broker, subject to order.” (Ramsey v. Whitbeck, 81 Ill. App. 210, 218.) 

In State v. Franklin Co. Savings Bank and Trust Co., 74 Vt. 246, a trust com- 
pany was authorized by statute ‘“‘to receive moneys on deposit or in trust at such rate 
of interest or on such terms as may be agreed upon. It was held, page 255, 

“The language used is broad enough to permit the receipt of money on deposit 
upon terms as to interest from the legal rate down without interest; and upon such 
terms regarding payment as the parties may expressly or impliedly agree. The in- 
terest may be at a special rate, and the deposit subject to drafts or checks drawn 
against it, payable at sight, or the deposit may be without interest, and payable in 
drafts or checks in the same way. In fact, generally, when a bank receives ordinary 
deposits, it impliedly contracts with the depositor to discharge the indebtedness by 
honoring such checks as he may draw against it * * * clearly, the receiving of com- 
mercial deposits, as well as deposits for savings and investment is within the defend- 
ants’ corporate power. The money received goes into the general fund of the bank, 
and the relation of debtor and creditor is created alike in both classes.” 

The term “authorized,” as used in section 10, supra, means “permitted” or 
“warranted” (Webster’s dictionary); and the phrase “hold on deposit” has a definite 
meaning among bankers, which includes payment by check on the order of the de- 
positor. The section above quoted, therefore, empowers trust companies to hold on 
deposit and pay out on check, moneys which any private person, etc., is permitted to 
deposit in a bank; and this would include the depositor’s own funds. 

Section 5015c of said statute reads as follows 


“Every corporation organized under the act described by its title in the preceding 
section, which in the conduct of its business may accept savings deposits, is hereby 
authorized and required to accept and hold such deposits under the same regulations 
as to the repayment thereof as are now prescribed by the law of this state for the re- 
payment of deposits in savings banks” 


It will be observed from the language of this statute that where savings deposits 
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are accepted by such a corporation it is authorized to accept and hold same under the 
same regulation as to repayment thereof as is prescribed by the law of this state for 
the repayment of deposits in savings banks. 

The first part of section 2956, same statute, with reference to the deposits in sav- 
ings banks, reads as follows: 


“The sums so deposited shall be repaid to each depositor or his legal or author- 
ized representatives, when required by him or by them, but at such times, and with 
such dividends from profits and under such regulations as the board of trustees may 
prescribe.” 


From this language it is apparent that such deposits may or may not be checked 
against by the depositor, depending upon the regulations of the board of trustees with 
reference thereto. 

There is nothing in the act in this state authorizing the organization of trust com- 
panies which requires such trust companies to keep funds received by them on de- 
posit in any particular place, and such trust companies, in my opinion, have the right 
to deposit funds received by them in bank, and such trust companies having the right 
to deposit their funds in bank, would therefore have the right to check against their 
deposits in the bank. Ifa depositor should draw a check upon his account with a 
trust company, such trust company, in my opinion, would have the right to pay such 
check by issuing its own check or draft tosuch depositor against its deposit in a bank, 
and to the extent that the transaction amounts to the issuing of a check or draft by a 
trust company against its account on deposit in a bank, I think trust companies are 
authorized to issue drafts. 

Under the first part of said sixth subdivision of section 5009 of said statute above 
quoted, which authorized the directors of such a corporation to invest all moneys re- 
ceived by it on deposit or in trust, in any personal securities that are not expressly 
prohibited, I think a trust company is authorized to invest its moneys and funds on 
deposit, or hold in trust any commercial paper, such as promissory notes and bills of 
exchange. 

In American and English Encyc. of Law, 2d ed., Vol. 25, page 180, under the 
sub title “Security,”’ the word “security” is defined in these words: ‘Security is that 
which renders a matter secure; an instrument which renders certain the performance 
of acontract. The term in its broadest sense embraces bonds, certificates of stock, 
promissory notes, and bills of exchange.”’ It is in this latter sense in my opinion that 
the words “personal securities” are used in said sixth subdivision. In ‘“Adjudged 
Words and Phrases,” by Winfield, commercial paper is defined as promissory notes 
or bills of exchange. 


1. It is therefore my opinion that a trust company may receive deposits and al- 
low them to be checked against and pay such checks that may be given by depositors 
to third parties in the same manner as checks are usually paid by banks. 


2. I do not think that trust companies have any other banking powers than those 
above indicated. 

3. A trust company may issue drafts to third parties to the extent that it amounts 
to issuing its check upon a bank holding a deposit of such trust company, in payment 
of a check drawn on the account of a depositor in such trust company. 


4. A trust company may loan its moneys and funds on personal securities and 
buy commercial paper, as above indicated. 
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ON THE TELLERS OF A COMMERCIAL BANK. 
THE PASS-BOOK. 
PART 111. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


E have seen that, where a bank sends collections direct to the 

V drawee bank in another city the courts have, practically with- 

out exception, held that the bank or party who is to pay the 

paper is not the proper person to whom the paper should be sent for 

collection ; and they have even expressed their opinion that sucha 
custom is bad. 

Of course, if we simply look at this question of responsibility from 


a narrow view of red tape, and leave out of mind one of the principal 
duties which a bank owes to its depositors, that of expedition, it 
would not be a difficult matter for a bank to select, with reasonable 
care, of course, a third bank to make its collections, and remit, and 
if the check for this remittance should be dishonored the bank would 
be exonerated from liability. But I think the Court does not fully 
appreciate the situation in which the banker finds himself, as in such 
cases, for instance, where we only occasionally hear of a bank having 
suspended payment, and where we hear every day of mercantile 
houses which have gone into bankruptcy. 

Bankers are usually men of some intelligence and some ability, 
and when they select a certain bank, to which they intend sending 
their collections, it is usually the result of some investigation, much 
correspondence, and confidence in the ability and responsibillty of the 
other bank which they intrust with these collections, and then after 
they have satisfied themselves as to the responsibility of this bank, 
along comes a paper drawn on this other bank, and here in order to 
protect itself from liability it must discriminate in favor of a third 
bank, one which perhaps it may have just learned to be weak. No 
wonder that the bankers have used their own discretion in the matter, 
trusted to their better judgment, and if loss did occur take it with 
the best grace they can. 
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I have referred to the duty which the bank owes its depositor, that 
of expedition. 

How much money has been saved for depositors in cases where 
they deposited in their banks checks on other cities, by the bank send- 
ing the checks direct to the drawee bank, the drawee bank on receipt 
of the checks charging them at once to the account of the drawer, and 
remitting the proceeds to the sending bank. 

If these same checks had been sent to a third bank, presented to 


New York, 190 


To: 


AMERICAN EXCHANGE NATIONAL BANK, 


128 Broapway. 


Please deliver to 


_uuumdAass Book written up, 


cancelled vouchers. 


and oblige, 


aocennene--sanecenecssseenanes-secseneeecserssnnseereeseesmnaneesemunnan s=ee amanen eB oem 


Pass-books written up with CANCELLED VOUCHERS will 
be delivered only to DEPOSITORS IN PERSON or upon their 
WRITTEN ORDER.. 


DEPOSITOR’S ORDER FOR PASS-BOOK [SEE PAGE 314]. 


the drawee probably a day later than in the above instance, they 
might have been dishonored, the drawee meanwhile having failed. 
Only the other day was my attention called to a similar case 
where had the sending bank failed to send direct to the drawee bank 
it would have tied up quite a sum of money for the depositor. Figures 
it is impossible to give in such cases, but it is a plain fact and deserves 
some consideration. 

An Alabama Court has recently said ‘‘What would be the use of a 
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party placing his claim in the hands of a bank for collection if that 
duty could be performed by merely endorsing the paper by mail to 


Caprrat $5,000,000, SorgPtvus and Unprvinep Prorits $4,600,000 


The American ‘FExchange National Bank, 


New Yorr,—...____ 


Dear Sir 

Enclosed herewith you will receive your account current with’this Bank to date. - Please exaniiue 
the same immediately and advise if correct, or point ou$ apparent discrepancies, as we desire to secure a prompt 
report upon each statement in order to save ourselves and our customers from future annoyance. This Bank will 
not consider itself responsible for errors or discrepancies which are not advised within sixty days after receipt 
of stgtement of account. 

Yours very respectfully, 
EDWARD BURNS, Casarer. 


Picase count and examine the vouchers, in order that we may be certain that they are all yours, 
and that they agree with number called for by statement. 


Werttriiiiittititiitiiit tt irri 


wilds TE TE 


Go THE AMERICAN EXCHANGE NATIONAL. BANK, 
NEW YORK. 


Your account rendered to......____—s___enelosing___.__._. .... vowehers and 
showing a balance of $__..___ _due__.______ agrees with our 
books, with the excéptions as noted below. 


Respectfully yours, 


ee ee 


This blank must be signed by an Officer of the Bank. or member of the, firm... 
When advising errors or differences please give DATE of entry by use 
Report on this blank only. 











BANK’S LETTER ENCLOSING ACCOUNT AND VOUCHERS; WITH DETACHABLE FORM FOR 
DEPOSITOR’S ACKNOWLEDGMENT [SEE PAGE 314]. 


the party who is- obligated to pay it and receive his check on New 
York. The owner of the paper could send it direct and receive his 
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New York exchange in much less time.” True, he could do that, but 
would that be the way of the average business man handling his 
affairs with reasonable prudence and care? Suppose a New York 
merchant received a check on an Oshkosh bank. He has never been 
in Oshkosh. He has perhaps never heard Oshkosh mentioned except 
in a casual way. Is he going to send that check to the Oshkosh bank 
with the polite request to kindly let him have back their check on 
New York? He was probably glad to get some tangible title for his 
claim against his distant customer; that man, at least, was known to 
him, Is he now to give up the title again to a concern that is utterly 
unknown to him? Suppose he did that and lost the money; would the 
courts laud him as a shrewd business man who had used reasonable 
care? Suppose the jury had to decide the fate of his claim; would 
they not unsparingly make him the butt of their jokes? Why! isn’t 
the course proposed fantastical? Besides, the Alabama Court leaves 
entirely out of account what it means to a merchant to get at once 
credit for a foreign check which he deposits with his bank. 

Further, it is with a merchant somewhat as it is with a boarder. 
If the boarder is prepared to make his own tea or get his own break- 
fast it makes little difference to him if the landlady tells him on some 
fine morning that she has had trouble and cannot furnish him his 
breakfast. But, if he is not so prepared and is not ready to give his 
time and attention to housekeeping matters, it may prove a trouble- 
some annoyance, unless he is willing to resort to a restaurant. Why 
does the merchant employ a bank? He could undoubtedly attend to 
the collections himself, but he devotes his time to other matters and 
is not prepared for the collection business; that is the business of the 
bank, and for that very purpose he has made his arrangements with 
the bank, and it may safely be said that it is the implied understand- 
ing between the bank and the depositor that all internal matters of 
the collections are the exclusive business of the bank, for which the 
bank is of course responsible. 

It is only to be added here that the collecting bank should be held 
no more responsible if the bank drawn upon closes its doors before 
the funds are actually in the possession of the bank, than if the drawer 
fails before the check is paid, and it should be entirely immaterial 
whether that collection was made directly or indirectly. 

The examination of the Pass Book by the depositor after it is 
balanced is another rule of the banks, to which they especially call 
the attention of the depositor. How often a Pass Book should be 
balanced, and what is the duty of the depositor in examining the 
statement of credits and debits rendered by the bank, are questions 
which are coming up continually and on which there is considerable 
conflict of opinion. 

A bank should insist on having all books balanced within every 
certain period. It should require an order from the depositor to de- 
liver to a party known to the bank officials, or if requested, to bearer, 
the pass-book and paid checks, and a receipt should be required from 
the recipient stating the number of checks returned, and the balance 
shown on the statement. Enclosed with the checks should be another 
receipt to be signed by the depositor and returned to the bank, in- 
forming the bank of the correctness of the statement, or to point out 
apparent discrepancies in order to save both the bank and the deposi- 
tor from future annoyance. 


(To be Continued.) 





INQUIRIES AND CORRESPONDENCE. 


o~ 


4 Be! 


THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unp zblished replies, of a private nature, a reasonable charge is made. 


STOPPED CHECK. 


Under former law of Nebraska, checx was an assignment and drawer had no right to stop payment as 
against bona fide holder. But under Negotiable Instruments Law of Nebraska check is not an assign- 
ment and ban must obey depositor’s stop-payment order or take consequences—Right of bank to 
stamp “* payment stopped ” on check. 


Editer Banking Law Journal: , NEB., February 28, 1907. 
DEAR Stx*—Can you briefly tell us what the law is, and the responsibility of the 
bank thereunder, in cases where a depositor orders payment stopped on his check? 
To what extent, if at all, is the bank obliged to heed a stop payment order, while the 
check is in the hands of the original payee; and what should be the attitude of the 
bank, for its own protection, when the check is presented by a third party claiming 
to be an innocent holder? Is a bank warranted in stamping a check “ payment stop- 
ped’ when presented by the original payee to prevent its being negotiated for value 
to an innocent holder? All information bearing on this whole matter of stopping 
payment on checks will be appreciated; especially citations to the decisions in our 
own state. CASHIER. 


Answer :—Before the enactment of the Negotiable Instruments Law 
in Nebraska, the judicial law of the state was that a check was an as- 
signment to the payee. Hence the bank was bound to pay the check 
to a bona fide holder and the drawer had no right to countermand it. 
If the bank chose to act upon a depositor’s stop-payment order and 
refuse to pay a check, it took the risk of the check being in the hands 
of a bona fide holder, in which event it would be liable to him for re- 
fusing payment upcn presentment when the account was good for the 
amount; and, of course, it could make any satisfactory arrangement 
with its depositor for indemnity or reimbursement in case it was com- 
pelled by the courts to pay the holder of a check which had been re- 
fused payment upon a stop-order (See, for example, Fonner v. Smith, 
31 Neb. 107 and Columbia Nat. Bank v. German Nat. Bank, 56 Neb. 
806, upon the point that a check was an assignment giving the bona 
fide holder right of action against the bank). 

But you are now operating under the Negotiable Instruments Law 
under which the rule is different. By that law ‘‘a check of itself does 
not operate as an assignment of any part of the funds to the credit of 
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the drawer with the bank, and the bank is not liable to the holder, 
unless and until it accepts or certifies the check.” Under this, as be- 
tween bank and depositor, the latter has the right to control payment 
of his checks and to stop payment after they have been issued, and if 
the bank disregards a stop-payment order and pays a stopped check, 
it will be liable to its depositor for damages sustained. Of course if 
it can prove that the holder had aright to the money and that even if 
it had refused to pay, the drawer would have been held liable on the 
check to the holder, this fact might relieve it from liability. A Ten- 
nessee case was recently decided to this effect. Simply stated, under 
the law as it now exists in Nebraska, the bank must obey the stop- 
payment order of its depositor, or run the risk of damages to him for 
neglect or refusal, and in refusing payment, it incurs no liability to 
the holder whose only recourse, where a check is refused payment, is 
upon the drawer or prior indorsers. 

You ask: Is a bank warranted in stamping a check ‘‘payment 
stopped,” when presented by the original payee to prevent its being 
negotiate 1 for value to an innocent holder? No case has ever been de- 
cided, so far as we know, involving the right of a bank to put such a 
stamp on acheck. Possibly the right exists on the ground of custom 
or sound public policy. The bank is presented with an order in writ- 
ing to pay. It would seem that the bankcan claim the right to answer 
the demand by writing on the face of it the reason why it refuses to 
comply. The effect is beneficial, whenever the check is stopped for 
good cause, as preventing the further circulation, to the detriment of 
someinnocent party, of paper which will not be paid by the bank. But 
then again, assume the payee, or some transferee of the payee who 
presents the check for payment, is an innocent holder for value en- 
titled to enforce it and that the drawer has no good defense, even 
against the payee, and that his ordering payment stopped is without 
good ground or wrongful. In such a case the holder might claim that 
he was the lawful possessor of a negotiable instrument, one of his 
rights thereto being that of negotiation, and that the bank’s act in- 
jured or destroyed this right, hence it would be liable to him in dam- 
ages forinjury to his right of property. But to this the answer would 
be that, the check once presented and payment refused, it was dis- 
honored paper, and whether such dishonor was rightful or wrongful, 
nevertheless he would have no right to negotiate paper after it has 
been dishonored, therefore the bank’s stamping the fact and reason of 
dishonor upon the instrument in no way violated his rights. So in 
any event we think a bank is safe in stamping ‘‘payment stopped”’ 
upon a stopped check and that such.a practice in a large majority of 
cases would be beneficial, for in most of the cases where checks are 
stopped, there is some good reason therefor. 





INQUIRIES AND CORRESPONDENCE 
NO PROTEST. 


Do these words cover non-payment of an accepted time draft ? 


Editor Banking Law Journal: DALLASTOWN, Pa, March 21, 1907. 

DEAR SIR:—Mr. A of Pittsburgh, Pa. draws on Mr. B of our town at three days 
sight. The draft finally reaches us for collection after going through several banks 
besides our correspondent, and a No Protest notice is attached to the draft, besides 
the collection letter from our correspondent says xo protest. 

The draft was presented, and accepted payable at our bank. The question is, 
if he should fail to pay draft after having accepted it, isthere any necessity of protest- 
ing said draft? CASHIER. 


Answer.—You will find the question whether the words ‘‘no pro- 
test’’ on a draft cover only non-acceptance or apply both to non- 
acceptance and non-payment, discussed in the Journat for April 1906 at 
page 332. The conclusion there reached was thus stated: This being 
simply a question of construction of the words ‘‘no protest,” which 
is not legally settled at the present day, but subject to conflicting 
opinion, we think it safer for a collecting bank to construe ‘‘no pro- 
test’’ on a time draft as relating to non-acceptance only, and if the 
draft is accepted it should be protested for non-payment ; although 
we do not say that if the bank should act on the theory that the protest 
covered both non-acceptance and non-payment, and should fail to 
make protest for non-payment of an accepted draft that the courts 
would hold them liable for negligence. 


CHECK LACKING PAYEE’S INDORSEMENT, INDORSED BY 
DRAWER. 


Presumably drawer intends drawee to pay to bearer, but in the absence of a clear rule of law giving this 
effect to the drawer’s indorsement in such case, it is safer not to pay bearer without express 
instructions or a guaranty of indemnity. 


Editor Banking Law Journal: PHILADELPHIA, March 27, 1907. 

DEAR SIR:—Would a bank be protected in paying a check drawn by A to the 
order of B and presented by B’s representative without his indorsement, but with the 
indorsement of A, and without any other instructions to pay without the indorsement 
of B? TREASURER. 


Answer.—It depends upon the construction to be placed upon the 
drawer’s indorsement of the check. He must have placed his name 
on the back for some purpose and where he makes his check to the 
order of B and then indorses it in blank on the back, it would seem 
fair to assume that it was his intention that the bank should pay the 
check to the bearer ; that since he drew the check payable to order of 
B, circumstances had arisen which prevented B from personally in- 
dorsing it, and that in desiring payment to be made to B’s represen- 
tative, instead of drawing a new check, the drawer indorsed his 
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own name on the back to indicate that the check would be payable to 
bearer. 

But we know of no decision or rule of law to the effect that the in- 
dorsement by the drawer of his own check payable to, but unindorsed 
by another, makes the check payable to bearer, the same as if the 
drawer had made the check to his own order and then indorsed it in 
blank, and we think it would be rather unsafe for the drawee bank to 
act upon that construction. We think it would be safer to refuse to 
pay the check to Bin the absence of some express instruction from 
the drawer. Of course, if such a check came from the clearing house 
and had a sufficient guaranty by the presenting bank of good title 
and right to collect, the bank might safely pay it and rely on the 
guaranty for reimbursement in case the drawer repudiated the check 
as a voucher. 


NOTE “SUBJECT TO RENEWAL FOR ONE YEAR MORE.” 


Where note provides for interest after maturity, and is renewed for one year as provided, opinion ex 
pressed that payee is not entitled to interest for second year. 


Editor Banking Law Journal: BLANK, MICH., March 12, 1907. 
DEAR S1R:—I wish to submit to you, note which has come to my attention, there 
being a difference of opinion regarding the right to collect interest. Note is as follows: 


ub vot Xa ren 

BE cidler: ae f %. Lb = 

Five Hundred and No/i00 ee ee 
» Michigan-- 


Lihue acca with 4 per cent interest per annum after maturity---- 
Yh “™ John Smith. 


a EE TES - SOM 


Endorsed on the back of the note: 

“Renewed for one year as provided. E. L. B.” 

The contention of the maker is, that it was the understanding this note should 
be given for one year without interest with the right to renew under the same terms; 
that is, without interest for one year more. He claims that this was renewed by the 
payee, as per endorsement appearing on the back of the note. The payee claims note 
matured March 7, 1906, and that, therefore, March 7, 1907, there was one year’s inter- 
est due at the specified rate. 

I have been interested in the problems in your Inquiries Department, and should 
thank you for your opinion of this case. CASHIER. 


Answer.—We would construe the contract evidenced by this note, 
renewed as therein provided for one year, as not obligating the maker 
to pay interest for the second year. 

We have been unable to find any decided case wherein a similar 
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provision as to renewal, has been construed with reference to interest. 

In a case before the Supreme Court of Pennsylvania (Bank v. 
Piollet, 126 Pa. 194) a note contained this clause: ‘‘It is the under- 
standing this note will be renewed at maturity.” No question of 
interest was involved, as the note provided for interest, but the ques- 
tion of negotiability. We cite the case for the court’s definition of 
the clause in question. It said: ‘‘Instead of the note being a distinct 
contract to pay a fixed sum of money at a day certain, the holder has 
agreed to accept, in place of the payment of money, another note pay- 
able at another time, which is not fixed. The obligation of the note, 
therefore, is uncertain, depending on whether the maker chocses to 
pay it or give another note in place of it. The uncertainty destroys 
its negotiability.” 

Construing the present note and the clause therein contained ‘‘sub- 
ject to renewal for one year more,” in the light of this definition, it is 
substantially a contract by the maker that he wil] pay the note at ma- 
turity in money ; that if he does not so pay at maturity, he will pay 4% 
interest per annum thereafter; but that instead of paying money, he may 
discharge the obligation by giving another note for one year more by 
way of renewal. We do not think this requires him to execute a 
renewal bearing interest ; simply another one year note on the same 
terms as the old ‘‘with interest after maturity” and that to entitle the 
payee to interest for the second year, the first note should have 
expressly provided interest on the renewal. Here the renewal was 
consummated, not by the execution and delivery of a renewal note, 
but by indorsement on the original ‘‘renewed for one year as pro- 
vided.” This was, in effect, the same as cancelling the old note and 
giving another having the same terms in all respects as the old, save 
only another condition as to renewal. 

In a case in Louisiana (Sagory v. Metropolitan Bank, 7 So. 633) a 
note was indorsed before the date of maturity as follows: ‘‘ By 
mutual consent, payment of this note is postponed until the 15th of 
February 1885. Interest of same paid in advance up to that date.” 
The court held the indorsement on the note made before its maturity 
must be considered as incorporated in it and made part of it, so as to 
make the note payable at the date fixed by the indorsement as though 
this date had been originally written in the note. Of course, no ques. 
tion of interest was involved here. But if the case has any analogy 
by way of construing the words in the present note ‘‘ subject to renewal 
for one year more” as similar to ‘‘subject to postponement for one 
year more,’’ then the maturity of this note, with reference to the 
operation of the clause providing for interest ‘‘after maturity” was 
not reached until the end of the second year. 

Also in a Texas case (Davis v. Weaver, 27 S. W. 902) a promise to 
pay ‘‘one year after date with privilege of one or two years longer” 
was held, where the maker notified the payee that he desired an 
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extension for one year under the terms of the note to render the note 
immature at the end of the first year so that a suit thereon, brought 
after one year had elapsed, was prematurely brought and should abate. 

Interpreting the note in question according to its face alone, it is 
our opinion, as already stated, that the right of the maker to renew 
for one year more means to give a renewal note for one year upon the 
same terms as the original note, namely, with 4 % interest after 
maturity, and does not require him to give a renewal note bearing 
4 % interest. 

The controversy being between the original parties, if they should 
choose to go to law for this matter of $20.00, the court, it it considered 
the note ambiguous, would allow testimony to be introduced explain- 
ing its terms with reference to interest for the second year according 
tothe understanding and intention of the parties; and if such testimony 
was conflicting, then theissue would be decided, as are all controverted 
questions of fact, according to which statement of the transaction the 
jury believed. 


STICKERS AND MEMORANDUMS ATTACHED TO DRAFT. 


Too indefinite to be regarded as instructions not to protest. 


Editor Banking Law Journal: PORTLAND, OREGON, March 9, 1907. 
DEAR SIR:—Isa bank governed by stickers and memorandums attached to items 
as to whether or not they are to be protested, or should a bank handle items strictly 
in accordance with instructions contained in the letter with which they are enclosed ? 
CASHIER. 


Answer. —We discussed this question of ‘‘No protest” at length in 
the Journal for May 1905 at page 311. In a Kentucky case ‘‘no pro- 
test’”’ written across the face of a draft was held a waiver of protest 
(Bank v. Millet, 15 B. L. J. 225). In a North Carolina case, the 
court said ‘*The words ‘no protest’ written on the margin of this 
draft must have been put there with an object, and we can conceive 
of none other than to dispense with the notice of presentment and 
refusal to pay, otherwise it is unmeaning.”’ 

But some courts hold marginal memoranda to be no part of the 
terms of a draft; and when we come to stickers and memorandums 
‘‘attached”’ to a draft, as they cannot be regarded as part of its terms, 
as they are not signed, so as to be identified as instructions by the 
forwarding bank, and may have been put on by any one without 
authority, we think the best plan is for the collecting bank to disre- 
gard them and proceed according to the instructions contained in the 
letter in which they are enclosed. 









APPENDIX. 






THE BANKERS TRUST COMPANY OF NEW YORK. 


Edwin M. Bulkley, a member of the well known banking firm of Spencer, Trask 
& Co., has been elected a director of the Bankers Trust Company. When this com- 
pany was organized its board of directors was made up exclusively of men actively 
engaged in the banking business. Therefore its title was essentially appropriate, and 
it maintains the policy adopted upon its organization. The entire board, twenty-two 
in number, is composed of some of the most prominent bankers in America, and the 
prestige their support has given the company is reflected in the progress it has 
made. 













THE BEAVER NATIONAL BANK OF NEW YORK. 


Saturday, April 6, the Beaver National Bank opened its doors for business in the 
Beaver building, corner Beaver and Pearl streets. George M. Coffin, who for a num- 
ber of years has been vice-president of the Phenix National, has been elected Presi- 
dent. Mr. Coffin was formerly deputy-comptroller of the currency and is a well 
known writer on financial subjects. Associated with Mr. Coffin in the management 
are S. H. Vandergrift and T. P. Welsh, vice-presidents, and J. V. Loughlin, assistant 

* cashier. The directors are: Frank Bornn, John B. Fassett, Thomas A. H. Hay, 
Martin W. Littleton, George Mercer, Jr.. Thomas E. Murphy, Augustus K. Sloan, 
S. H. Vandergrift, Earl Vogel, T. P. Welsh and George M. Coffin. 

The management will endeavor to secure the business of the merchants in the 

vicinity and will extend every courtesy to its customers consistent with safe banking. 





















THE FUTURE PRICE OF BONDS AND THE CONTROL OF 
CORPORATIONS. 


[From Fisk & Robinson's Monthly Bulletin of Investments, April, 1907.] 

As to the future prices of bonds. Between now and the first of July it is probable 
that the Government will disburse some $72,000,000 in the redemption of the 4% bonds 
of 1907 which are held by private investors and institutions other than national banks. 
The reinvestment of this money, together with the investment of the interest and 
dividend funds [estimated to be around $135,000,000] naturally accruing at this time 
of year, and the investment of funds which come into new hands in many sections of 
the country on April Ist, should, in our judgment, give the market for choice bonds 
an impetus which will mark the turn in prices for this class of securities. It is for this 
reason that we strongly advise our customers and correspondents to give serious con- 
sideration to the desirability of purchasing bonds now. We also believe it would be 
a good policy for trustees, savings banks and other fiduciary institutions to buy bonds 
to average with the investments of this class which they have carried over from the 
period of low money rates which prevailed a few years ago, when bond prices were 
much higher than they are to-day. 

One word as to the agitation for and against state and federal control of corpora- 
tions. Like all great questions which have disturbed the country in the past there 
is, without doubt, much that merits careful consideration in the contentions of the 
extremists on each side of this controversy. Undoubtedly a middle ground will, in 
the end, be found where all can meet, and the railroad and other industries of the 
country will be established on a better basis than ever before. The country is going 
through the throes of a great moral awakening. The outcome we are convinced, 
will be increased security for capital invested in the bonds and stocks of our great 
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corporations, better service to the public and a clearer appreciation of the rights and 
merits of the corporations themselves. 


THE CONTINENTAL NATIONAL BANK OF CHICAGO. 


The most remarkable growth in deposits of any national bank in Chicago between 
the period of the Comptroller's call of January 26, and of March 22, is shown by the 
Continental National Bank. During the period of fifty-four days between the two 
calls, the deposits of that bank increased over $4,000,000. 

A comparative statement of deposits of the Continental National since 1883 down 
to the present time is as follows: 

1883, $3,600,000; 1885, $5,100,000; 1890, $7,600,000; 1895, $9,000,000; 1900, 
$31,000,000 ; 1905, $51,000 000; 1906, $55,000,000. Deposits, March 22nd, 1907 
$64,764.97 3.37. 

This shows an increase of over $61,000,000 since 1883 and over $50.000,000 of 
this has been secured since 1898, the year the present President, George M. Reynolds, 
came to the bank as Cashier. This admirable record is considered in banking circles 
as something of a personal achievement for Mr. Keynolds. When he entered the 
bank the deposits were approximately $1 3,000,000, and in nine years they have increased 
to $64,764,973. The bank acquired about $14,000,000 of this when it absorbed the 
National Bank of North America. 

For the year 1906 the bank shows earnings of $1,000,000, or 25 per cent. of its 
capital, and over 16 per cent. of its capital and surplus employed. The capital is 
$4,009,000, and the surplus and net profits $2,772,579. 

Mr. Reynolds served two years as Treasurer of the American Bankers’ Associa- 
tion from 1902 to 1904, and in 1906, he was made Chairman of the Executive Council. 






THE NATIONAL BANK OF THE REPUBLIC, CHICAGO. 


In the report to the comptroller March 22, the National Bank of the Republic in 
Chicago show deposits of $19,837,526, loans and discounts $14,753,845, cash and sight 
exchange $8,559,241, surplus and net profits $1,202,867. The capital is $2,000,000. 
Probably one of the best indications of a bank’s prosperity as well as the best evidence 
that it is under successful and progressive management, is an increase in its dividend 
rate. Recently this institution advanced its dividend rate from 6 to 8 per cent. per 
annum. 

The official staff of the National Bank of the Republic, six in number, are active 
and progressive, and it is the constant endeavor of each officer to give the most care- 
ful attention to the requirements of the bank's customers. 

John A. Lynch the president, and W. T. Fenton, the Vice-President, are closely 
associated in the executive management. While Mr. Lynch was for years one of the 
most successful merchants of the West. Mr. Fenton has devoted his life to the bank- 
ing business and the experience and training of each enables him to render valuable 
assistance to the other. R. M. McKinney the Cashier, who has had many years of 
practical experience in the banking business, exercises close scrutiny over the credit 
department. R.L.Crampton the first Assistant Cashier is one of the best known young 
bank officials in the West. On account of his extensive acquaintance among the 
banking fraternity he is enabled to render the executive officers much valuable aid 
relative to their out-of-town clientele, which is extensive. 

O. H. Swan and Thos. Jansen are also Assistant Cashiers who have reached their 
positions upon their merits. 








APPENDIX. iii. 


THE SECOND NATIONAL BANK OF PITTSBURG. 


The Second National Bank of Pittsburg makes its usual strong showing 1n its 
report to the Comptroller of March 22. On that date the deposits were $11,979 039, 
loans and discounts $7,187,459, due from banks $1,977,333, cash and clearing house 
exchanges $1,806,964, surplus and profits $2,199,361. The capital is $1,800,000. The 
Second National is one of the substantial banks of Pittsburg. Its officers are: Henry 
C. Bughman, President; George B. Barrett and Thomas W. Welsh, Jr., Vice Presi- 
dents; James M. Young, Cashier; Brown A. Patterson, Assistant Cashier. 


THE MELLON NATIONAL BANK OF PITTSBURGH. 


The Mellon National Bank announces that it will pay 3 per cent. on reserve ac- 
counts. Accompanying this announcement are strong reasons why this can be done. 
The management invites the most critical examination of its affairs, knowing that 
the bank’s earning capacity will sustain the position it has taken. 

The great wealth and business connections of its twenty directors are unequaled 
outside of New York. Pittsburgh is the center of the great steel and coal industries, 
and for many reasons it is a phenomenal city. Notwithstanding it is the eleventh 
city in population in the United States, it is second in banking capital and surplus, 
its combined capital, surplus and profits being eighteen millions greater than the 
banks of Chicago and Baltimore combined. 

The capital, surplus and profits of the Mellon National on March 22 were 
$5,845,252, and the total resources approximately $40,000,000. The management of 
the bank will gladly answer all inquiries regarding their offer of 3 per cent. on reserve 
accounts, 


THE CITY DEPOSIT BANK OF PITTSBURGH. 


The City Deposit Bank, Pittsburg, Pa., continues to grow in a way that must be 
extremely satisfactory to the stockholders. Ata meeting of the Directors on March 
30, 1907, the dividend rate was increased to 5 % quarterly, and $100,000.00 was added 
to the surplus. The bank’s deposits now amount to $3,300,000 and the surplus is 
$500,000.00, capital $200,000. Total assets over $4,000,000.00. 

The City Deposit Bank is one of the oldest and strongest State Banks in the 
State, it has been doing business continually for the past forty-one years, during which 
time it has paid over$350,000.00 in dividends. 


THE FIDELITY TRUST COMPANY OF TACOMA, 
WASHINGTON. 


Progress and prosperity are alliteratively allied at the present day and time, and 
the term can be appropriately applied to the rapid growth of the business of the 
Fidelity Trust Company of Tacoma, Washington. One of the best indications of the 
progress and prosperity of this institution, is the fact that its great increase in business 
has made it imperatively necessary to enlarge its banking quarters, and in order to 
provide adequate facilities for the customers and office force, it is intended to enlarge 
the banking room to fully three times its present size. This will give it a floor space 
of over 6000 square feet, a space surpassed by few banks on the Pacific Coast. 

The Fidelity Trust, is the oldest Trust Company in the State of Washington. 
Its directory is composed of some of the most prominent bankers and business men 
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in the West and its management is under the direct supervision of some of the best 
trained bankers in the country. 

To give our readers a more comprehensive idea of the growth of this popular in- 
titution we append herewith a comparative statement of deposits covering the periods 
of the last five years: 

March 22, 1902, $892,891.27; March 22, 1903, $1,367,686.21; March 22, 1904, 
$1,716,945.36; March 22, 1905, $1,996,360.22; March 22, 1906, $2,665,546.98 ; March 
22, 1907, $3,258,616.18. 

The capital is $300,000, and it has a net undivided profit account of $128,494. The 
Directors are: I. W. Hellman, President Well-Fargo Nevada National Bank, San 
Francisco, also President of Farmers & Merchants National Bank, Los Angeles, Cal. ; 
Jno. S. Baker, Vice-President; J. C. Ainsworth, President, also President United 
States National Bank, Portland, Ore.; T. B. Wallace, Capitalist; George Browne, 
Treasurer St. Paul & Tacoma Lumber Co. ; P. C. Kauffman, second Vice-President : 
Arthur G., Prichard, Cashier. 

The officers are: J.C. Ainsworth, President; Jno. S. Baker, Vice-President ; P. 
C. Kauffman, Second Vice-President; Arthur G. Prichard, Cashier ; F. P. Haskell, Jr., 
Assistant Cashier; George Browne, Secretary. 

Mr. P. C. Kauffman, the second Vice-President, is also the Secretary of the 
Washington Bankers Association, and a member of the Standing Law Committee of 
the American Bankers Association. He is one of the most popular and best known 
bankers in the United States and a man whose tireless energy and popularity has done 
much, not only for the city of Tacoma and the institution with which he is connected 
but for the great State of Washington in general. 


WISCONSIN NATIONAL BANK. 


Milwaukee’s banking facilities reach a new high mark with the publication on 
March 26 of the report of the Wisconsin National Bank. For the first time in the 
history of the northwest a banking institution outside of the city of Chicago has re- 
ported resources in excess of $20,000,000, 


NEW YORK STATE BANKERS’ CONVENTION. 


At the meeting of the executive council of the New York State Bankers’ Associa- 
tion on April 5, at the New York Athletic Club, it was unanimously decided that the 
convention should be held at Frontenac, Thousand Islands, July 11, 12. 


“THE IMPRINT.” 


The above is the title of a monthly publication issued by the American Bank 
Note Company of New York, designed to illustrate distinctive methods in engraving 
and printing, as followed by that establisment. It will be found of great interest to 
those desirous of attaining a more careful preparation of stocks, bonds and other in- 
struments requiring security, as well as procuring high-class lithographic, type and 
color work. The April “ Imprint’ which is now before us is a gem of variegated 
coloring combining grace and delicacy, as well as illustrating the highest types of 
bank-note, stock and bond engraving. Those interested should address The American 
Bank Note Co., 78—86 Trinity Place, New York City. 





APPENDIX. 


A BOOK ON FINANCIAL ADVERTISING. 


There is now under way, a book on financial advertising that can, in no particu- 
jar, be compared with any book on the market, along similar lines. This is a book of 
practical facts, on financial advertising, covered in every detail. 

E. St. Elmo Lewis is a name familiar to every man who reads. He is the author 
of the book. He is an advertising director of world-wide reputation; he has spent 
five years studying and solving this problem of financial advertising ; it has cost thou- 
sands of dollars to collect data, information, and practical experiences, from nearly a 
thousand officials, of as many different country, city, village and metropolitan in- 
stitutions. 

It tells how business is invited by advertising, how it is brought into the bank, 
and how it is kept. 

It is interesting reading—not a dull line in it. It contains 600 pages, illustrated 
with many reproductions of good, as well as poor, advertising. 

It talks to the country as well as to the city banker. There is not a line copied 
from other books or articles. It is new and fresh and original. 

Mr. Lewis was formerly director of the Publicity Department of the National 
Cash Register Company. He is now filling the same position with the Burroughs 
Adding Machine Company. During the last few years, Mr. Lewis has independently 
conducted several of the most successful bank advertising campaigns in the country, 
and the pronounced success of his ideas and methods, makes him an authority on de- 
posit-bringing methods for banks. 

This splendid book of his, on financial advertising, will be ready in the summer or 
early fall of 1907. It will be published by Levey Brothers, publishers of “Bank Notes” 
of Indianapolis. The price has been placed at $5. -All financial works by an author 
of equal standing have been sold at $10.00. The publishers expect to sell three times 


as many at lower price. The first edition will go to fill orders received before publica- 
tion. When the book is ready it will be sent to a bank subject to inspection and 
approval, If retained $5.00. 


FORTY YEARS A BANKER. 


Mr. J. M. Dreisbach, President of the Mauch Chunk Trust Company, on March 
tgth rounded out a remarkable career as a progressive, safe and successful banker. 
Mr. Dreisbach began his career as a banker on March 19, 1867. Resigninga position 
with Sharpe, Weiss & Co, at Penn Haven, he went to Mauch Chunk at the solicita- 
tion of the late General William Lilly, and entered the Second National Bank, which 
had just been organized. For seventeen years he was cashier of that institution, and 
for five years its President. During all this time he had the confidence of the direc- 
tors and stockholders and the esteem of the patrons. When the Second National went 
into liquidation, in December, 1902, the Mauch Chunk Trust Company was set on foot, 
largely through the efforts of Mr. Dreisbach. He was chosen its first President which 
position he still holds. The Trust Company has been popular and prosperous beyond 
the expectations of the most sanguine. 

At three o’clock in the afternoon of March roth, Mr. Dreisbach was surprised by 
a visit from the directors of the institution in a body and the presentation with ap- 
propriate remarks by Mr. William G. Freyman, of a magnificent loving cup of the 
finest sterling silver lined with gold, 18 inches high. The inscription was as follows: 
“Presented to James Monroe Dretsbach by The Directors and his Friends of the 
Mauch Chunk Trust Co. In grateful appreciation of his forty years continuous ser- 
vice as a faithful and efficient bank employee and officer. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 


New York Clearing House for the weeks ending April 7, 1906, and April 6, 1907, respect 
together with a computation of the proportionate increase or decrease of deposits for the year: 


x Ce 
| Ine. 





BANKS. 


Loans, 


1906. 


| Loans, 
1907. 


| 





Bank ot N. Y., N. B.A... 


Bank of the Manhattan Co) 


Merchants’ National 
Mechanics’ National 
Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 


Gallatin National 

Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


People’s 
Nat. Bank of N. America. 
Hanover National 


Citizens’ Central National 


Metropolitan Bank....... 
Corn Exchange 


Importers & Traders’ Nat 
National Park 


East River National 
Fourth National 

Second National 

First National 

Irving National wiceiatied 


N. Y. County National... 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis... 
West Side Bank 

Seaboard National 

First National, Brooklyn. 
Liberty National. . 

N. Y. Produce Exchange. 
New Amsterdam National 
State Bank 


Totals 


+t United — Deposits included. $30. 389.700 


$ 16,732,000 
25,094,000 
10,582,600 
18,852,000 
22,729,800 

7,280, 000} 

146, 453. 400) 


137,599,000 
21,262,600 





3-390, 100) 
6,045,400) 
2,184,600) 
14.426,600 








48,129,600 
18,406,900 
3,626,400 
7,232,800) 
5,199,500 
31,197,000) 
9,206,700 
23,478,000] 
70, 368,000; 
1,164, 500! 
17,401,000} 
10, 1 39.000) 
92.695,200 
8,745,900 
3.323.000 
4.949.700) 
3-996, 200) 
48,050, 500] 
10,275,500} 
3,233,600 
3,243,900 
12,812,700 
7,890,300 
2,953.500 
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